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The Next Administration 


Mi any people have been concerned about the attitude of the next 
national administration with respect to federal judicial appointments. We 
present here the full text of letters written to A.B.A. President John D. 
Randall by the two candidates, and also the pertinent portions of the two 
party platforms. 

Vice president Nixon’s letter to Mr. Randall reads as follows: 

“It is a pleasure for me to have this opportunity to express my whole- 
hearted support for the principles contained in the resolution by the House 
of Delegates of the American Bar Association on August 25, 1959. I believe 
it is essential to the most effective operation of our judicial system that the 
best qualified lawyers and judges available be appointed to judicial office, 
and I concur also in your recommendation that the number of judges in 
federal courts from each of the major political parties should be approxi- 
mately equal. It is particularly gratifying for me to note that the record of 
the present Administration has been in accord with the standards which 
have been espoused in your resolution and that the platform adopted by 
the Republican National Convention in Chicago also endorsed these views.” 

Following is the text of Senator Kennedy’s letter: 
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“I have your letter of August 12 concern- 
ing the resolution adopted by the American 
Bar Association urging the two political 
parties to include in their platforms a rec- 
ommendation of the association regarding 
federal judiciary. 

“As you know, this letter was received 
after both conventions had adjourned. 

‘However, I fully agree with the concept 
expressed in the resolution of ‘qualified 
and independent judiciary.’ A determina- 
tion of the number of judges who are Re- 
publican and the number of judges who 
are Democrats depends, as you know, upon 
many factors. The appointments during the 
past eight years were overwhelmingly Re- 
publican and in the past during Democratic 
administrations, they were overwhelmingly 
Democratic. 
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“I would hope that the paramount con- 
sideration in the appointment of a judge 
would not be his political party, but his 
qualifications for the office. 

“Please be assured of my cooperation in 
the effort to achieve your objectives in this 
regard.” 

The following sentence is from the 1960 
Republican platform: “Needed federal 
judgeships, appointed on the basis of the 
highest qualifications and without limita- 
tion to a single political party, should be 
created to expedite administration of jus- 
tice in the federal courts.” The following 
mention of the judicial department of gov- 
ernment appears in the Democratic plat- 
form of 1960:.‘‘We shall reform the proc- 
esses of government in all branches — 
executive, legislative and judicial.” 





Society’s Eleventh President Takes Office 


A DOUBLE gavel presentation marked 
the beginning of the term of Cecil E. 
Burney as the American Judicature So- 
ciety’s eleventh president. Inaugurating a 
new tradition in the Society, retiring Presi- 
dent Albert E. Jenner, Jr., signified his 
handing over the leadership of the Society 
to Mr. Burney at the August 31 annual 
meeting in Washington by giving him a 
gavel with a silver band engraved with his 
name as president. At the same time, Execu- 
tive Director Glenn R. Winters presented 
a similar gavel, similarly engraved, to Mr. 
Jenner in token of his two years as head of 
the organization. 

Mr. Burney has been active in the or- 
ganized bar since his admission to the bar 
in 1938. During the past year he has been 
chairman of the Section of Bar Activities 
of the American Bar Association, and he 
was president of the State Bar of ‘Texas, 
in 1951-52, the year that association won 
the American Bar Association Award of 
Merit. He is a member of the House of 


Delegates of the American Bar Association 
and the board of directors of the National 
Legal Aid and Defender Association, and 
past president of the National Conference 
of Bar Presidents. 

He has been a member of the Ameri- 
can Judicature Society since 1948 and has 
served as director, member of the nominat- 





Cecil E. Burney 
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ing committee and of 
the executive commit- 
tee, and vice president. 

Harry Olson, chief 
justice of the Munici- 
pal Court of Chicago, 
was the Society’s first 
executive officer, with 
the title of chairman, 
from the time of its 
founding in 1913 until 
its reorganization in 
1930. Charles Evans 
Hughes was the first 
president, serving from 
1928 to 1932. After him 
came Newton D. Baker, 1932-1937; Frank 
E. Atwood, 1937; Arthur T. Vanderbilt, 
1937-1940: David A. Simmons, 1940-1944; 
Merrill E. Otis, 1944; George E. Brand, 
1945-1953; Albert J. Harno, 1953-1956; 
William J. Jameson, 1956-1958; and Albert 
E. Jenner, Jr., 1958-1960. 

Edgar N. Eisenhower, Tacoma, Wash., 
Benton E. Gates, Columbia City, Ind., and 
Sterry R. Waterman, St. Johnsbury, Ver- 


RETIRING PRESIDENT Albert E. Jenner, Jr., (center), presents a gavel to 
incoming President Cecil E. Burney, and at the same time receives one from 
Executive Director Glenn R. Winters. 
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mont, were elected vice presidents, replac- 
ing Homer D. Crotty, Los Angeles, Chief 
Justice John R. Dethmers of Michigan, and 
President Burney. 

Chairman of the Board Bernard G. Segal, 
Philadelphia, was reelected, as were Vice 
Presidents James C. Dezendorf, Portland, 
Ore. and Erwin N. Griswold, Cambridge, 
Mass., and Executive Director Glenn R. 
Winters, Chicago. 





GARWOOD WILL ADDRESS HOUSTON BREAKFAST MEETING 


J uncer W. St. John Garwood, retired 
justice of the Supreme Court of Texas, 
will address a breakfast meeting of the 
American Judicature Society at the Amer- 
ican Bar Association’s Southwest Regional 
Meeting, Shamrock-Hilton Hotel, Houston, 
Texas, at 8:00 a.m., Friday, November 11. 

Judge Garwood, who lives in Austin, 
Texas, is a Harvard Law School graduate, 
and practiced in Houston for many years 
before his appointment to the Supreme 
Court of Texas in 1948. He is one of the 
most popular speakers in the legal profes- 
sion, and is an ardent advocate of judicial 
reform. 

The Houston meeting will extend from 


Wednesday morning, November 9, through 


Saturday noon, November 12. Intended 
primarily for lawyers of the five south- 
western states of Arkansas, Louisiana, New 
Mexico, Oklahoma and Texas, the meet- 
ing is open to all lawyers and their ladies, 
whether or not they are members of the 
Association and whether or not they live 


-in those states. In addition to the Ameri- 


can Judicature Society breakfast meeting, 
it will include a Legal Aid and Lawyer 
Referral breakfast ‘Thursday morning, the 
10th, and working sessions of many A.B.A. 
committees and sections. There will be 
luncheons of various law school alumni 
groups. William N. Bonner, ‘Tennessee 
Building, Houston 2, Texas, is general 
chairman of the meeting. 


Judicial 
Administration 
and Selection... 


.....Old Problems 


in Our 
Newest State 


By WILLIAM F. QUINN 


A BODY of law and a system of courts 
are relatively recent accomplishments in 
the history of Hawaii. While the Consti- 
tution of the United States was being de- 
bated and adopted the Great Kamehameha 
was fighting bloody battles to unify all of 
the islands of the Hawaiian chain under 
his sovereignty. At that time Hawaiian 
society had a religious orientation; the 
word of the king and the high priests was 
law; and the daily life of the people was 
rigidly controlled by a complex system of 
tabus. 


The Law of the Splintered Paddle 


The first decree of general applicability 
and future effect made by Kamehameha 
the Great for the protection of the weak 
and unfortunate in the Polynesian society 
is known by the very colorful name of 
“mamalahoe kanawai” or “the law of the 
splintered paddle’. It seems that in one of 
his earlier battles (and Kamehameha was 
a great warrior) he landed his war canoe 





Governor Quinn of Hawaii, a New 
York-born lawyer, delivered this ad- 
dress before the 47th annual meeting 
of the American Judicature Society 
on August 31. 


on a beach and as he made his way inland 
he encountered two members of the enemy 
force. He gave chase and while he was 
running his foot caught in a crevice and 
he was trapped. At that point his quarry 
turned around, came back and took his 
paddle and beat him over the head with 
it and left him for dead. The paddle was 
splintered but fortunately for the history 
of Hawaii Kamehameha’s head was so hard 
that he recovered from the blows. Some- 
time later, after he had consolidated his 
control of that particular island, the offend- 
ing enemy warriors were sought out and 
brought before him. At that time the mere 
touching of the royal person was grounds 
for immediate death. Kamehameha, in a 
merciful act of great statesmanship, set the 
offenders free. Then referring to his help- 
less condition at the time of the attack 
upon him he issued this “law of the 
splintered paddle”: 

Let the woman and the child, the aged and 


the infirm walk freely along the by-ways 
and lie down peacefully at the side of the 
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road. No one shall molest them. Death the 
penalty. 


After the coming of the New England 
missionaries in the 1820s, the growth and 
development of a more sophisticated social 
and governmental structure was very rapid. 
Just 20 years after the death of Kameha- 
meha the Great, Hawaii became a consti- 
tutional monarchy. The Constitution of 
1840 established a supreme court consist- 
ing of the king and the kuhina-nui or 
prime minister and four justices appointed 
by the House of Nobles. Its jurisdiction 
was appellate and final. Trial courts were 
also established on each major island, the 
judges of which were appointed by the 
governors of the various islands. Admin- 
istration of justice was elementary because, 
as far as we know, there were no lawyers 
in the islands. The first arrived in Hawaii 
in 1844 and the second, William L.. Lee, 
who was to be the first chief justice of a 
recognized court, arrived in 1846. 
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In 1848 the judiciary department was 
reorganized and a superior court of law 
and equity was established consisting of a 
chief justice and two associate justices. The 
island courts became ‘circuit courts” and 
the judiciary took on the traditional char- 
acteristics of an Anglo-Saxon jurisdiction. 
The supreme court also continued in exist- 
ence but its work was nominal. 


The Constitution of 1852 


In 1852 another constitution was adopted, 
the original supreme court and the superior 
court of law and equity were replaced by 
a Supreme court composed of a chief justice 
and two associate justices appointed by the 
king with the advice and consent of the 
privy council. Circuit judges were ap- 
pointed by the governors of the various 
islands with the advice and consent of the 
supreme court and district court judges or 
magistrates were appointed by the king 


GOVERNOR QUINN spoke before this crowd of over 600 which gathered in the Presidential Ballroom of the 
Statler-Hilton Hotel, Washington, D.C. for the largest meeting in the history of the American Judicature Society. 
Among those present were many British judges and lawyers who were guests of the American Bar Association 


at its annual meeting. 





ES? gk tas eee 


88 JouRNAL OF THE AMERICAN JUDICATURE SOCIETY 


with the advice and consent of the privy 
council. In 1864 the king was given ex- 
clusive power to appoint supreme court 
justices and they and all circuit court 
judges were made removable by a two- 
thirds vote of the legislature. 

The next major constitutional change 
took place in 1894 a year after the mon- 
archy was overthrown. At that time the 
Constitution of the Republic of Hawaii 
was adopted providing for a supreme court 
of three justices appointed by the president 
of the Republic by and with the advice 
and consent of the senate and holding 
office during good behavior. Circuit judges 
were also appointed in the same manner 
but their terms were limited to six years 
and district court magistrates were ap- 
pointed by the president and his cabinet 
for two-year terms. 


Control of the Judiciary by Washington 


At the time Hawaii was annexed in 1898, 
our judges were secure in their tenure and 
well paid. The Organic Act changed all 
that by providing, in effect, that our judges 
should serve at the pleasure of the presi- 
dent of the United States and by cutting 
their compensation in half. 

Control of our judiciary by Washington, 
with its attendant problems, was one of the 
strongest reasons why our people fought so 
long and hard for statehood. Vacancies 
were allowed to continue for as long as 
18 months to two years. At one time a 
justice of the supreme court died in office. 
‘The Organic Act was interpreted as not 
permitting a circuit judge to be appointed 
as a substitute for a deceased judge al- 
though substitution could be made for a 
judge that was unavailable or incapacitated. 
It was a year and a half before a successor 
justice was appointed and during that en- 
tire time our supreme court was unable to 
function and, of course, cases backed up 
waiting to be heard. 

It was always a battle to obtain increased 
compensation for our judges. In fact we 
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eventually adopted the probably invalid 
device of supplementing the pay of our 
supreme court and circuit court judges with 
territorial funds although they were federal 
appointees on the federal payroll. 


Local Participation in 
Judicial Selection 


A major problem was to achieve a de- 
eree of local participation in judicial selec- 
tion. Anybody interested in becoming a 
judge could submit his name to the mem- 
bership of the Bar Association of Hawaii 
and if he received a majority of the votes 
of the membership favorable to his ap- 
pointment the association would support 
him for judicial appointment. It was made 
known many times that the United States 
Attorney General considered this proce- 
dure simply a popularity contest and gave 
no weight to it. A new system was devised 
by the bar association shortly before we be- 
came a state and I’ll have more to say 
about that later. 

In 1950 we expected statehood momen- 
tarily and elected delegates to a constitu- 
tional convention. The judiciary committee 
of the convention was made up of some 
of our most distinguished members of the 
bar. After long debates on the merits of 
elective versus appointive judges, the com- 
mittee decided to recommend the practice 
long established in Hawaii of having our 
judges appointed. They recommended that 
judges should be selected and appointed 
by the governor and confirmed by the 
senate. ‘They recommended that the terms 
of office should be long but that neverthe- 
less there should be an opportunity to get 
rid of a judge who for one reason or 
another proved unsatisfactory. They pro- 
vided for the impeachment of judges and 
also recommended that judges could be 
retired if they became incapacitated. They 
provided for compulsory retirement at the 
age of 70. They recommended generous 
compensation. Their recommendations 
were accepted by the convention. 
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The constitution provides for a supreme 
court consisting of a chief justice and four 
associates and circuit courts as authorized 
by law. No one is eligible for judicial ap- 
pointment who has not been admitted to 
the bar of the territory or the state or both 
for more than 10 years prior to his ap- 
pointment. The governor is required to 
give 10 days’ public notice of his intention 
to nominate a judge before sending the 
nominee’s name to the senate. This was 
intended to provide an opportunity for 
public discussion of the nominee even be- 
fore the senate begins its deliberative 
process of confirmation. Terms of office of 
the judges were decided only after lengthy 
debate with many strong voices being 
raised in favor of life tenure. ‘Terms were 
fixed at seven years for supreme court jus- 
tices and six years for circuit judges. ‘The 
question whether the amount of pensions 
to be paid judges who have retired or who 
have failed of reappointment for reasons 
other than misconduct should be irrev- 
ocably fixed in the constitution received 
much attention. It was finally concluded 
that this was a proper subject for legisla- 
tion but the judiciary committee strongly 
expressed itself in favor of a system of 
judicial pensions. Until otherwise deter- 
mined by law, salaries were fixed at $17,000 
for supreme court justices and $15,000 for 
circuit court judges. However, after the 
passage of the statehood bill, the legisla- 
ture established judicial salaries at $22,000 
for supreme court justices and $19,000 for 
circuit court judges. Only six states pay 
their judges more than we do. 

The constitution makes the chief justice 
the administrative head of the courts and 
authorizes him to appoint an administra- 
tive director to serve at his pleasure. The 
supreme court has full rule-making power. 

We became a state on August 21, 1959. 
Under our constitution the legislature had 
to convene 10 days after statehood, and so 
they came into session on August 31, a 
year ago today. On the day we became a 


state two of our supreme court justices 
became ineligible for further service be- 
cause they were beyond the constitutional 
retirement age. Three of our circuit court 
judges became ineligible to continue to 
serve because they had not yet been ad- 
mitted to the bar for 10 years. I was under 
great pressure from many quarters to allow 
one or more of these young judges to con- 
tinue to serve until they met the 10-year 
requirement and then to appoint them to 
the circuit bench. One of them who had 
done an outstanding job as a circuit judge 
had just about one year to go in order to 
qualify. I concluded however that it would 
be far better to comply with the constitu- 
tion even though it was hard on a few 
individuals than to start our new state off 
ignoring the express language and inten- 
tion of our constitution. Furthermore I 
couldn’t carry over the judge who only 
needed one year without also doing the 
same for the judge who needed two years 
and the judge who needed three years in 
order to qualify. 


More than 400 Appointments to Be Made 


On August 31 I found myself facing the 
legislature just one month after the most 
hotly contested election in our history 
with the obligation of having to appoint 
5 supreme justices, 12 circuit court judges, 
and about 400 other appointments. I de- 
cided that the first thing to do was to name 
a supreme court and have it confirmed 
before any other names were presented to 
the senate. I was fearful, with good reason, 
that if I were to submit names for the 
supreme court and circuit court all at once, 
there would be strong efforts to force me 
to juggle my selections between the two 
courts—all under threat of non-confirm- 
ation. 

Party leaders consider all appointments 
“patronage” and feel that they should have 
some voice in the selection of appointees. 
I informed the leaders of my party that I 
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did not consider the selection of judges 
to be an act of “patronage” and that I 
would not expect to receive party endorse- 
ment of particular persons for judicial 
posts. I was very pleased that the party 
officials accepted this principle, although 
there was, as you can imagine, reluctance 
in some quarters. 


Establishing Appointment Procedures 


Since we were a brand new state and 
the legislative and executive branches did 
not have a long tradition behind them in 
the matter of judicial selection I had to 
tread very carefully in this area. Our senate 
numbers 25, and as a result of the first 
state elections, a majority of 14 were mem- 
bers of my own party. (The house, inci- 
dentally, was just about two-thirds Demo- 
crat). Some of the senators considered that 
their constitutional duty to advise and 
consent to the selection of judges meant 
that they should be consulted and have a 
voice in the selection of nominees to be 
sent to them for confirmation. I disagreed 
with this conclusion and felt that the min- 
utes of the constitutional convention sup- 
ported my thinking. However, in the in- 
terest of obtaining confirmation for my 
nominees I agreed to discuss the names 
that I would propose with the senate ma- 
jority before they were xannounced pub- 
licly in accordance with the constitution. 

In selecting members of the bench I 
wanted to be guided by two principles, 
first, that the nominees have high profes- 
sional qualifications as recognized by the 
members of the bar; and second, that the 
bench should be bi-partisan. I decided to 
make use of the bar association’s new sys- 
tem for passing upon candidates for judi- 
cial appointment. Actually the system had 
been adopted to meet the requirements of 
the United States Attorney General while 
we were a territory. I had encouraged the 
adoption of this system as territorial gov- 
ernor and had pledged that I would not 
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support anyone for selection who was not 
found to be qualified by the committee. 

The committee is made up of five past 
presidents of the bar association and four 
others selected by the membership of the 
association at the annual meeting. Their 
proceedings are confidential and they make 
recommendations to the appointing author- 
ity stating their judgment as to the profes- 
sional qualifications of the persons seeking 
judicial appointment. I arranged with the 
chairman of the committee that I would 
send a group of names to the committee 
and would expect to receive their confi- 
dential appraisal of the persons whom I 
named. I also asked them to submit to me 
any other names of persons whom they 
knew were interested in judicial appoint- 
ment or whom they thought would accept 
judicial appointment together with an as- 
sessment of their qualifications. —The com- 
mittee approached this job sincerely and 
with a grave sense of responsibility. It was 
a great help to me. Unfortunately, some 
of its procedures and conclusions leaked 
to the press and the committee subjected 
to strong criticisms for some of its actions. 
I too was criticized for using an extra-con- 
stitutional device to aid me in judicial se- 
lection. I might say that some of the sena- 
tors of my own party were among those 
who were most unhappy about my consult- 
ing with a committee of the bar association 
on the qualifications of possible nominees. 


Justices of the Supreme Court 


Within a very short period I had de- 
cided upon five names to announce pub- 
licly and to submit to the senate for confir- 
mation for the supreme court. I had the 
commitment of the senate majority to con- 
firm these names. I had adhered to my 
stand I would not send circuit court names 
down until the supreme court was con- 
firmed. I had weathered an onslaught from 
the senate minority claiming that they had 
an equal right to sit down with me in ad- 
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vance of appointment and advise me prior 
to consenting to nominations. They had 
offered the further novel point that if I 
were going to have a bi-partisan bench I 
should divide the judicial posts up in pro- 
portion to the party affiliation of the mem- 
bers of the senate and let the majority give 
me their names and the minority give me 
theirs. Needless to say I found such a pro- 
cedure unacceptable and told them so. The 
names I submitted included three Republi- 
cans and a Democrat and a non-partisan. 
As chief justice I named Wilfred C. Tsuki- 
yama, an honored and distinguished mem- 
ber of the community and long-time public 
servant. For associate justices I named 
Masaji Marumoto, who was the one jus- 
tice who could carry over from the terri- 
torial court and who is an outstanding 
jurist; Rhoda Lewis, a woman who had 
been an assistant attorney general and chief 
deputy for many years and who had tre- 
mendous background in the public law of 
Hawaii relating to statehood and public 
lands; Judge Cable Wirtz, who had served 
ably and effectively as a young circuit court 
judge on one of our neighbor islands; and 
Mr. Charles Cassidy, a former judge, leader 
at the bar and partner in one of our larg- 
est law firms. I have had a tremendous 
feeling of satisfaction about the way in 
which the public reacted to the appoint- 
ment of the supreme court. They feel as I 
do that we have an outstanding court and 
that the state is setting out on the right foot 
as far as its Judiciary is concerned. 
Following the confirmation of the su- 
preme court we commenced the same pro- 
cedures with regard to the appointment 
of 12 circuit judges. We had good quali- 
fied incumbent judges and except for those 
who were disqualified I reappointed them. 
New appointees were all cleared through 
the bar selection committee. I must admit 
that there was an occasional hassle with the 
senators and some compromise, but not of 
principle. By the time the names were 
made public and submitted to the senate 
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the confirmation of the group was assured. 
I breathed a sigh of relief when the judi- 
cial appointments were over because I 
could see what was in store for me when I 
started to make the appointments of all of 
the department heads and all of the mem- 
bers of boards and commissions. I was 
right, too, for in a special session of the sen- 
ate called to act on a large number of 
nominees for various posts the going was 
very rugged. I don’t know of another gov- 
ernor who has had to face the problems of 
naming so many people to take various 
posts in government in such a short time. 
However it could only happen once and 
now we are embarked on our journey into 
history. Henceforward appointments will 
come up one at a time on a staggered basis 
instead of all at once. As a matter of fact I 
have on my desk the resignation of Asso- 
clate Justice Marumoto effective September 
15, so I will have the job of appointing 
another supreme court justice when I re- 
turn home. 


Civil Backlog in Honolulu 


I believe I am justified in referring to 
our judiciary as an excellent one. Im- 
provements have been made from time to 
time over the past century which have en- 
abled Hawaii to attain judicial standards 
comparable to those of many leading states. 
In the criminal field, our calendars are in 
good shape. In the first circuit, located in 
the City of Honolulu where the popula- 
tion is large, there has been a tremendous 
increase in the number of civil suits. As a 
result, despite conscientious and diligent 
efforts on the part of judges, the back-log 
continues to increase. As of July 1, 1960, 
our first circuit has adopted new rules 
which will minimize chamber work for the 
judges. ‘They provide for pre-trial proce- 
dures consistent with the more advanced 
jurisdictions on the mainland. A ready 
calendar procedure is adopted which should 
permit maximum utilization of the court- 
rooms and reduce the back-log of civil cases. 
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In the legislative session just before state- 
hood we passed our so-called ‘Chandler 
Bill” providing for the appointment of an 
administrative director pursuant to the 
constitution. He will make recommenda- 
tions for improving administrative methods 
of the courts, examine the state of the 
dockets of the courts, prepare the court 
budgets, recommend a uniform system of 
judicial statistics, collect and analyze such 
statistics, and attend to other matters as 
may be assigned by the chief justice. 


New Judiciary Building 
Is Under Consideration 


Like many other places our judiciary has 
expanded to the point that the courtroom 
facilities are inadequate. Our judiciary 
building which houses many of our circuit 
courts and our supreme court was erected 
and ceremoniously dedicated during the 
monarchy in 1874. It has been extended 
from time to time but now every available 
inch of space has been exhausted and we 
are putting additional courtrooms in other 
buildings. Our planners are at work on the 
questions whether we should have one new 
judiciary building or whether there should 
be one building for the supreme court and 
another for the first circuit court and per- 
haps still another for the family court where 
both juvenile and divorge matters can be 
heard. Our juvenile court judge is very 
much in favor of such a court. It is prob- 
able that the Standard Family Court Act 
will be proposed to our legislature next 
February. 

Needless to say I am proud of the State 
of Hawaii, Iam proud of our judiciary and 
I am proud of the constitution which es- 
tablished it. I am proud of the accom- 
plishments that we have made in this one 
short year of statehood. 

We do not have a law school. T think we 
need one. 

‘There are a great many people who want 
to practice law in Hawaii but the year’s 
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residence requirement and stiff bar examt- 
nation is a deterrent to many who would 
want to come to Hawaii in semi-retirement 
and just practice a little on the side. 


An Exciting Place 


A number of years ago I wrote an article 
on the practice of law in Hawaii while I 
was still practicing law. I concluded by 
describing the many beauties that I passed 
as I drove from my home to my office. ‘The 
flowering shower trees, the blooming hi- 
biscus of every color of the rainbow, the 
lovely drive through old Kahala and the 
spectacular drive around Diamond Head 
overlooking the cobalt Pacific with its lazy 
surf rolling in and an occasional surfboard 
rider. I pointed out that my classmates in 
New York or Chicago or elsewhere would 
probably make more money practicing law 
than I would in Hawaii but that they’d 
be putting that money away to spend on 
rare occasions to come to Hawaii and enjoy 
for a brief period what I enjoyed the year 
around. ‘That article was published not too 
many months before the American Bar As- 
sociation meeting in Boston in 1953. I en- 
countered several young fellows in Boston 
who had read the article and wanted to 
know if I could direct them to any open- 
ings for lawyers in Hawaii. They were ap- 
parently enthralled by the beauties I had 
spoken about in my article. 

The state has a great future and it does 
offer vast opportunity to the young lawyer. 
Our growth is rapid; our impact on the 
international scene in the Pacific is being 
increasingly felt and understood; our status 
as a new state will give rise to many grave 
problems of public law for years to come. 

We are not only the newest state, we are 
also the youngest in terms of average age of 
our people. ‘The composition of our popu- 
lation is unique—and so are many of our 
legal problems. All in all, it’s an exciting 
place for lawyers and judges—and for gov- 
ernors too. 


The Constitution 
and the Juvenile Court — 
Letter or Spirit? 


By DON J. YOUNG, JR. 


Judge Young, of the Juvenile Court of Huron County, 
Ohio, delivered this address before the annual meet- 
ing of the National Council of Juvenile Court Judges 
in June. It is being published simultaneously in the 
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CionstrruTIONAL law is hardly the 
sort of thing that is usually chosen for the 
subject of an after-dinner speech. However, 
in spite of all that has been written and 
said about the constitutional problems of 
the juvenile court law, or perhaps because 
of it, it sometimes seems as if we were 
losing sight of the really vital part of the 
matter, the fundamental spirit of our law. 
No amount of citation of authorities can 
resolve these problems in the absence of 
a proper understanding of this spirit. 
To borrow one of our social worker’s 
words, the attitude of the public toward 
the juvenile courts is an ambivalent one. 
Our learned brother Judge Gary dug up 
a description of the juvenile court judge 
that illustrates this point: 
If he is under fifty, he lacks mature judg- 
ment. 
If he is over fifty, he’s an old fogy. 
If he is married, he lets his wife tell him 
what to do. 
If he isn’t married, he doesn’t have an 
understanding of family problems. 
If he has children, he should do a better 
job with his own before he tells 
others how to raise theirs. 


Ohio Law Reporter. 


If he has none, he is out of touch with 
the younger generation. 

If he puts a child on probation, he’s mol- 
lycoddling him. 

If he sends a child to an institution, he’s 
depriving him of his constitutional 
rights. 

If he gives information to the press, he’s 
a publicity hound. 

If he doesn’t release news stories on juve- 
nile cases, he’s hiding something. 

If he awards custody of a child to the 
father, it’s because he can only see 
a man’s point of view. 

If he awards custody to the mother, he’s 
a sucker for a pretty face. 

If he attends judge’s meetings, he’s look- 
ing for a free vacation. 

If he doesn’t attend, he’s not interested in 
keeping up with developments in his 
field. 

In other words, we juvenile court judges 
are in the position of the young farmer 
whose great ambition was to be a lawyer. 
He worked hard, and earned his way 
through college and law school, was ad- 
mitted to the bar, and hung out his shingle. 
He hadn't been in practice long, however, 
when the neighbors noticed that he was 


back on the farm, doing the chores, out 
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plowing, and generally behaving like a 
farmer. Finally one of the neighbors asked 
him how come he wasn’t practicing law 
anymore. So he said to the neighbor, “It’s 
like this. A man came and hired me to 
represent him. His wife was suing him for 
divorce on grounds of impotency. While 
the divorce case was pending, their hired 
girl brought a paternity action against him, 
and he hired me to defend him in that 
also.” The neighbor said ““That’s very un- 
usual, but I don’t see what it has to do 
with your being back here plowing”. He 
replied “I lost both cases!” 

The juvenile court judges today are in 
very much the position of the young lawyer 
in the story, for we find ourselves being 
attacked by one group of writers for being 
too gentle in our treatment of delinquents, 
while another equally vocal group objects 
that children are being deprived of their 
legal and constitutional rights by the harsh 
actions of the juvenile courts. If these op- 
posing attacks would just cancel each other 
out, we would be all right, but of course, 
they don’t. Perhaps, like the young lawyer, 
we should go back to plowing, but that 
wouldn't resolve the dilemma either. ‘The 
only thing that we can really do is to stay 
with our chosen profession, and as part of 
our duty toward it, demonstrate that juve- 
nile courts are not mere social agencies, 
but courts of law, in the highest and best 
sense of the word. The juvenile courts that 
function as they should, and there are 
many such, always follow the ancient and 
abiding principles that are the spirit and 
foundation of our law. They recognize that 
children are entitled to more, not less, pro- 
tection than the law gives to adult offend- 
ers, and proceed in that spirit to administer 
the law. 

It is precisely in this matter of spirit that 
so many of the writers and commentators 
on constitutional problems seem to me to 
run into difficulties. ‘Those who gain their 
knowledge of the law from intensive study 
of the cases and statutes do not seem to 
realize that the law is not a purely aca- 
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demic matter; that in reality it has no 
existence apart from living individuals and 
their struggles and problems. It is easy to 
forget, when dealing with law reports and 
textbooks, that the rules of our common 
law are derived from the decisions of 
judges who were, and are, living human 
beings, hearing and resolving the disputes 
of other beings, as presented by their wit- 
nesses and their counsel, they too, living, 
breathing men and women, with all the 
faults and virtues that men and women 
possess. Even those who drafted our con- 
stitutions were mortal men. The decalog 
is the only code that is supposed to have 
come directly from God. The law cannot, 
therefore, be like mathematics, or chem- 
istry, or physics, with exact and predictable 
results for every cause or combination of 
causes. If we expect it to be so, we shall 
be disappointed. If we treat it as if it were 
so, we shall be mistaken. 

One of the great axioms of our system 
of law and government is that ours is a 
government of laws and not of men. This 
idea is a brilliant light shining in a troubled 
world in which perhaps the great majority 
of the population is under totalitarian or 
feudal governments that give little heed 
to the dignity of the individual; where 
might too often makes right, and the end 
justifies the means. 


Laws Do Not Exist Apart from Men 


However, there is great danger in such 
over-simplifications as are embodied in 
such concepts as that of ours being a gov- 
ernment of law, and not of men. The dan- 
ger lies in forgetting that laws do not exist 
apart from men. Men make laws, and laws 
are made for men. Abraham Lincoln said 
that ours was a government “‘of the people, 
by the people, and for the people.” This 
statement is not irreconcilable with the 
idea of a government of laws, and not of 
men. On the contrary, the two concepts 
are complementary, and not antagonistic. 
It is peculiarly necessary that we judges 
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should hold equally to both ideas. 

Too much emphasis on the idea of the 
people can lead to such ends as the insti- 
tutions of many totalitarian states, which 
are called the “people’s courts,’ or the 
“people’s government,” although the peo- 
ple have no real rights of any sort. On the 
other hand, too great attention to the idea 
of law tends toward making the law an 
abstraction, a thing of mere rules that can 
be deduced with scientific accuracy from 
the reading of cases and statutes, and which 
becomes as dry and lifeless as the dusty 
old books in which the cases and statutes 
are found. 

The concept of a government of laws 
can easily become a very stifling and arid 
one. The idea is not original with us, and 
a reference to history shows what happens 
when laws become an end in and of them- 
selves. After Moses established the law for 
the Hebrews, with the passage of time the 
Scribes and Pharisees took possession of 
the letter of the law, until it became a 
crushing burden on the human spirit. Some 
of the prophets and great interpreters of 
the Mosaic law pointed out even before 
Jesus did that the whole substance of it 
might be expressed in the phrases “Thou 
shalt love the Lord with all thy heart, and 
with all thy soul, and with all thy mind; 
and thou shalt love thy neighbor as thy- 
self.” But the revolutionary idea that Jesus 
introduced was that mercy and forgiveness 
were equally important with justice under 
law. Who would exchange the golden rule 
for the rigid vengefulness of the lex talionis, 
“An eye for an eye, a tooth for a tooth, 
a life for a life’’? 

In the conflict between the opposing 
forces of critics of the juvenile courts, we 
must resist to the utmost the efforts of those 
who would make the law a rigid and de- 
humanized thing. The greatest feature of 
our system of law is that it can grow and 
change with the advances of human knowl- 
edge, and adapt itself to social complexities 
undreamed of when its principles were first 
formulated. But this power to grow and 
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change only exists when the law is a part 
of men and men’s lives. When the law be- 
comes a thing apart from men and their 
lives, a force over them but not of them, 
it also becomes immutable and unchang- 
ing, so that it can no longer meet the new 
and greater demands that accompany the 
growth and progress of society. 


A Long Way from the 
Earliest Juvenile Code 


Those of our profession who work in 
the juvenile courts and who have looked 
back into history are particularly aware of 
the problems inherent in trying to make 
the law a rigid and inflexible system. We 
have come a long way from the earliest 
juvenile code, which is found in Deuter- 
onomy 21:18-21; 

If a man have a stubborn and rebellious 

son, which will not obey the voice of his 

father, or the voice of his mother, and that, 
when they have chastened him, will not 
hearken unto them: Then shall his father 
and his mother lay hold on him, and bring 
him out unto the elders of his city, and 
unto the gate of his place, and they shall 
say unto the elders of his city, This our 
son is stuborn and rebellious, he will not 
obey our voice; he is a glutton and a drunk- 
ard. And the men of his city shall stone 
him with stones, that he die: so shalt thou 
put evil away from among you, and all 

Israel shall hear, and fear. 

Shall we go back to this, or even go 
back a little over a century to the days 
of 1828, when the state of New Jersey 
hanged a boy of 13 for an offense com- 
mitted when he was 12? A little over 100 
years ago when a 12 year old boy was 
sentenced to be hanged, the reporter cov- 
ering the event preserved the sentiment of 
the occasion in a little verse: 

When he was sentenced at the bar, 

The court was drowned in tears, 

To see a child so soon cut off, 

All in his tender years. 
Rather than drown the court in tears, we 
try nowadays to use scientific study and 
sound common sense. The whole idea of 
the modern juvenile court law is that by 
a flexible and intelligent approach to the 
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individual child and his problems, we may 
bring the child, no matter how disturbed, 
to a stable and useful adulthood. Sense, 
not sentiment; intelligence, not emotion, 
are the reasonable way to the solution of 
complex problems. 


Rigidities of Criminal Law 
Must Not Be Applied to Children 
Although there can be no question that 
our juvenile courts are a typical develop- 
ment of the common law, which always 
produces from ancient principles and prece- 
dents an effective answer for new or more 
pressing problems, there are far too many 
people today who, from lack of real ex- 
perience or understanding or from mis- 
taking a little learning for wisdom, urge 
a return to the rigidities of the criminal 
law in dealing with troubled children; 
people who so worship the Bill of Rights 
in the federal Constitution, or the due 
process clause of the Fourteenth Amend- 
ment, that they want to use them indis- 
criminately, and to apply them to situations 
which they were never intended to gov- 
ern. As one learned judge very recently 
expressed it, 


—But the simple, succinct phrases of the Bill 
of Rights, indestructible protections to some 
of the fundamentals of our way of life, can 
be, and often are, expanded by rhetorical 
inflation beyond all semblance to the real- 
ities with which they were meant to deal. 


The juvenile court judge must constantly 
interrupt his difficult and delicate work of 
trying to protect and rehabilitate disturbed 
and troubled children to defend his court 
against the attacks of those who seek to 
destroy it, because it is either too harsh, 
or not harsh enough. But all of these at- 
tackers, whatever their position, regard 
themselves as the guardians and custodians 
of the true law. Just as the Devil can quote 
the Scriptures to his purpose, so these mod- 
ern versions of the Scribes and Pharisees 
can quote constitutional language to justi- 
fy their position, without regard to the 
realities with which these constitutional 
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provisions were meant to deal. 

The juvenile courts implement the pow- 
er of the state under the very ancient legal 
doctrine of parens patriae, that is, the doc- 
trine that the sovereign is the father of 
those who are under legal disabilities with- 
in the sovereign’s territory. This principle 
of parens patriae has been traced back to 
feudal times, long antedating our present 
laws and constitutions. Some learned writ- 
ers would have us believe that this doc- 
trine historically and analytically extends 
to dependent and neglected, but not to 
delinquent children. Yet for over 100 years, 
starting with the decision of Ex Parte 
Crouse in 1839, the courts have been study- 
ing the application of the doctrine of par- 
ens patriae to delinquents with the almost 
invariable conclusion that it is applicable. 

We usually think of things over a cen- 
tury old as being historical, and certainly 
in over a century someone besides our 
present critics must have analyzed the 
problem a little bit. Perhaps the reason 
that these analyses reach different conclu- 
sions is that those made in the reported 
cases have been made in the test tube, so 
to speak, and are not mere hypotheses. 
They have been made by persons who were 
at grips with the real problem, “What shall 
we do for this child?’ Except in rare in- 
stances, there is in real life no sharp line 
of division between delinquent, dependent, 
and neglected children, and those who deal 
with the problem from a practical stand- 
point must and do recognize this. It was 
recognized by the Chicago Bar Association 
in 1899, in their proposal for our first 
juvenile court law, in these words, which, 
familiar as they are to the juvenile court 
judges, cannot be too often repeated: 


The fundamental idea of the juvenile court 
law is that the state must step in and exer- 
cise guardianship over a child found under 
such adverse social or individual conditions 
as develop crime. . . . It proposes a plan 
whereby he may be treated, not as a crimi- 
nal or legally charged with crime, but as 
a ward of the state to receive practically 
the care, custody, and discipline that are 
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accorded the neglected and dependent child 
and which, as the Act states, shall approxi- 
mate, as nearly as may be, that which should 
be given by its parents. 


The substance of this language has been 
carried into most juvenile court statutes, 
and has been from the first. By this lan- 
guage, when enacted into law, the state 
becomes the wise and kindly father to the 
troubled child, and the juvenile court is 
the instrumentality through which the 
state acts. 

At this point I would like to get just 
a little bit technical for a moment, to call 
attention to one of the great fundamentals 
of our system of constitutional government, 
the doctrine of the separation of powers, 
which is sometimes referred to as our sys- 
tem of checks and balances. Much of the 
criticism of the juvenile court on so-called 
“constitutional” grounds shows a lamenta- 
ble disregard of this important principle. 
The critics disregard the maxim that the 
function of the judicial branch of the gov- 
ernment is “jus dicere, non jus dare’ to 
interpret the law, not to make it. One 
writer states that it is too hard to get all 
of the state legislatures to make a change 
which he believes desirable in the juvenile 
court statutes, so he proposes that the change 
should be accomplished by a broader in- 
terpretation of the due process clause of 
the Fourteenth Amendment. This is an 
unequivocal proposal of judicial legisla- 
tion. Repeatedly, judges in their decisions 
are challenging the right of the legislature 
to define what actions shall constitute 
crimes, by such expressions as 

Precious constitutional rights cannot be 

diminished or whittled away by the device 


of changing names of tribunals or modify- 
ing the nomenclature of legal proceedings. 


Our constitutionalists should get back 
to taking the Constitution as a whole, and 
not picking out those clauses which suit 
their purpose and using them as slogans, 
or with the idea that the mere mention 
of the magic words is an irrefutable argu- 
ment. Then perhaps they could do as we 
nisi prius judges are required to do, and 


accept the precedents which hold unequiv- 
ocally that in this country, the power of 
parens patriae is vested in the legislature, 
which has the sovereign right to determine 
the manner of its exercise. 

As already stated, the legislatures of the 
various states have determined that the 
juvenile court is to do for the troubled 
child what a wise parents would do for 
his own child. Some of the vociferous crit- 
ics of the juvenile courts seem to forget 
what the wise parent knows, for example, 
that children really are not adults. They 
do not come to life fully equipped with 
knowledge and wisdom, like Minerva 
springing full-panoplied from the brow of 
Jove. They are not like insects which are 
hatched complete with all the instincts 
they need to complete their life cycle. On 
the contrary, human children start life 
completely helpless, and must come to the 
rights and privileges of adulthood by slow 
degrees. In that process, restraints to which 
adults are not subject are absolutely essen- 
tial. I defy anyone to look back at his own 
childhood without finding at least one oc- 
casion when he felt that his liberty had 
been severely restricted. Yet, as adults we 
impose the same restrictions on our own 
children because maturity has shown us 
the reasons and necessities for restraint. 


Individual Treatment Is Basic 


The wise father also, in dealing with 
his children, recognizes that no two are 
ever exactly alike. Each one must be treated 
individually, sometimes restrained, some- 
times encouraged, always guided by pre- 
cept and example towards an understand- 
ing of the great moral principles which 
govern all our lives. Highly technical laws 
and procedures designed to apply to adults 
who offend against society, or to protect 
them against the unjust or improper im- 
position of punishment, are of no use in 
raising children. It would be folly to try 
to raise one’s children in accordance with 
a rigid code of written rules. What sort 
of a job could anyone do in bringing up 
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his children if, when the child came home 
late from school, the child could reply on 
the Fifth Amendment to prevent his par- 
ents from learning what he had been up 
to? Would it be sensible to say that be- 
cause a child must attend school on a 
pleasant spring day, when he would much 
prefer to go fishing, that he is deprived 
of his liberty without due process? Could a 
parent be deprived of his right to chastise 
his child for bringing home forbidden 
literature because he did not get a search 
warrant before going through his child’s 
dresser drawer to discover the contraband? 


Rehabilitation Facilities Are Needed 


Typically, the critics of the juvenile 
courts start their criticism by pointing out 
that although in theory the delinquent 
child is to be subject only to those re- 
straints and that training that a wise father 
would use towards his own child, all too 
often the facilities afforded for the treat- 
ment of juvenile offenders are woefully 
inadequate, and the training schools are 
worse than the prisons where adult offend- 
ers are confined. I would be the first to 
admit this to be true but how is this rele- 
vant to the constitutional problems they 
are raising? Because the legislative and ex- 
ecutive branches of the government fail 
to do their job, which is to provide the 
facilities for rehabilitation of troubled 
children, should a logical, historically valid, 
and desirable development in the judicial 
branch be emasculated or discarded? 

If our critics are so oppressed by what is 
being done to children charged with de- 
linquency (forgetting for the moment 
those critics who state, often in most in- 
temperate language, that such children are 
treated too gently), why don’t they direct 
their criticism where it should be directed? 
Where are the attacks on penurious legis- 
latures who won’t appropriate funds for 
proper training schools, or chief executives 
who make no effort to demand that their 
appointees in charge of youth correction 
programs and training schools know some- 
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thing about their business? 

It is necessary to try to get the criti- 
cisms of the juvenile courts back into per- 
spective. Most of the constitutional critics 
are magnifying out of all proportion a few 
problems of technical interest, and in so 
doing reflect serious discredit upon, and 
threaten grave harm to, a very necessary 
and important legal development. The fact 
is that an attempt to gain a true picture 
of the situation of children’s so-called “con- 
stitutional rights” in the juvenile court by 
reading the reported decisions of appellate 
courts is almost certain to be unsuccessful, 
and to give rise to suggestions that changes 
in juvenile court procedure should be 
made. Yet, to those who have any real 
familiarity and experience with practice 
and procedure in juvenile courts, it is 
almost invariably patent from reading ap- 
pellate decisions that the courts in which 
the cases originated were not functioning as 
proper juvenile courts should. Generally 
the judges of the higher tribunals are 
themselves unfamiliar with the proper 
functioning of a juvenile court, and con- 
sider such courts as being merely police 
courts, junior grade. Unfortunately some 
juvenile courts undoubtedly are such, but 
in those which function as they should, 
no child’s rights are impaired. 

It must always be remembered that the 
juvenile court is undertaking to function 
as a parent to those children whose natural 
parents are inadequate or non-existent. 
While the percentage of such children to 
the total child population is small, on an 
absolute basis the number is very large. In 
an ordinary year there are over a quarter 
of a million children’s cases formally de- 
cided by the juvenile courts of this coun- 
try. It would be inconceivable that there 
should not be occasional errors committed 
by trial courts dealing with such a volume 
of cases, particularly when the formally 
decided cases represent less than half of 
the problems that are dealt with by the 
juvenile courts. After all, there are no gods 
nor supermen sitting in any of our courts 
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(present company always excepted). 

We can agree that everything humanly 
possible should be done to eliminate 
chances of wrong and error, and still ask 
where there is any demonstrable necessity 
for departing from precedents going back 
over a century. Would we be improving 
anything to force the humane and flexible 
system that has been developed in the juve- 
nile courts into a rigid pattern of highly 
technical procedures such as characterize 
the adult criminal courts? More than 50 
years ago this question was answered by a 
court which said, in upholding the then 
new juvenile court law of its state, 

The fact that the American system of gov- 

ernment is controlled and directed by laws, 

not men, cannot be too often or too strong- 
ly impressed upon those who administer 
any part or branch of government. Where 

a proper spirit and good judgment are fol- 

lowed as a guide, oppression can and will 
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be avoided. 

In the final analysis, a proper spirit and 
vood judgment are the only way in which 
oppression can ever be avoided. ‘The mere 
letter of the law can become, as it has in 
the past, an instrument of oppression. The 
ereat spirit of our law, which recognizes 
the dignity of the individual, and empha- 
sizes equally his freedom to act, and his 
responsibility for his actions, far more than 
the written language of our statutes and 
constitutions, makes us what we are. 

The critics of the juvenile court far too 
often are considering only the letter of our 
law, and not the spirit of it. Those who 
can see only the letter of the law, and insist 
upon their narrow view of it, are as danger- 
ous to our free institutions as those who see 
no law but expedience. It has been wisely 
said that ‘‘The letter killeth, but the spirit 
giveth life.” 





West Virginia Adopts New Procedure 
Modelled on the Federal Rules 


O N JULY 1, 1960, West Virginia joined 
the growing roster of states which have 
adopted rules of civil procedure modelled 
upon the Federal Rules. ‘The story of how 
this reform was accomplished is here told 
for readers in other states as well as West 
Virgina. Mayhap reform will be contagious. 

Those who founded West Virginia as a 
separate state in 1863, although they re- 
jected slavery, followed the easy and natu- 
ral course of continuing in effect most of 
the legal system of the mother state of 
Virginia. This included the Virginia sys- 





LEE SILVERSTEIN, a member of the West Virginia 
bar and one of the reporters who drafted the new 
rules, is now teaching at the University of Pittsburgh 


School of Law. 


By LEE SILVERSTEIN 


tem of common-law pleading, which in 
turn was essentially the same as the English 
procedure of 1776. ‘The code-pleading 
movement which began in New York in 
1848 had passed Virginia by, although 
code pleading had been or was later to be 
adopted in several neighboring states. For 
a long time after the separation in 1865 
the two Virginias had almost identical sys- 
tems of procedure. Except for a few minor 
reforms, such as a simplified motion proce- 
dure for claims upon notes, contracts, etc., 
for a sum certain, the eighteenth-century 
stage of common-law pleading continued 
in effect in both states until Virginia ex- 
tended the simple motion procedure to 
tort claims in 1919 and to all kinds of 
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claims in 1950. But until the recent re- 
form West Virginia continued to follow 
the Virginia procedure as it stood in 1863. 
If the mountaineers of the Alleghenies 
spoke archaic English, their courts had a 
system of procedure to match. 

‘The year 1950 more than any other was 
the starting point for the recent reform. In 
that year, speaking to the West Virginia 
State Bar, the integrated bar association 
established in 1948, President Charles C. 
Wise called for a modern system of plead- 
ing and practice.! 

The time was ripe for this proposal. As 
early as 1928 the West Virginia Bar associa- 
tion—the voluntary association founded in 
1887 and still quite active today—had taken 
an interest in procedural reform. Working 
closely with the faculty of the College of 
Law at West Virginia University, the only 
law school in the state, the association had 
come up with three proposals: declaration 
of the rule-making power of the Supreme 
Court of Appeals, creation of a Judicial 
Council to consider reforms of procedure 
and recommend them to the court, and 
adoption of a simplified system of plead- 
ing.? The legislature had adopted the first 
proposal in 1931 and the second in 1933,2 
but little had been done about the third 
proposal. 

In the period from 1933 to 1950 the Su- 
preme Court of Appeals, had exercised its 
rule-making power rather sparingly. The 
work of the Judicial Council had varied 
somewhat from year to year depending 
upon its membership and budget, but it 
had produced a number of useful reports, 
studies, and articles. Finally in April, 1950, 
a committee of the Council recommended 
a thorough study of the whole subject of 
civil pleading and practice. The chairman 
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of the Council, Judge Frank C. Haymond, 
appointed a committee for this purpose, 
but it was unable to function effectively 
because of lack of funds. Beginning in 
June, 1950, Professor Marlyn E. Lugar, of 
the Law School, who was also a member of 
the Council, published a series of articles 
comparing West Virginia’s common-law 
pleading and the Federal Rules.4 


Bar Committee Established 


It was against this background of interest 
and activity that Wise spoke in October, 
1950. His speech led to action. In 1951 the 
State Bar created a standing committee on 
civil rules, naming Thomas B. Jackson of 
Charleston as Chairman. This committee 
was directed to work with appropriate com- 
mittees of the Judicial Council and the 
West Virginia Bar Association. As things 
developed Jackson and three other mem- 
bers of his committee, all located in 
Charleston, served as a working nucleus of 
the committee and maintained close liai- 
son with other groups and_ individuals. 
From the beginning the members of the 
Jackson Committee worked hard, attend- 
ing endless meetings over a period of eight 
years and traveling at their own expense 
to all sections of the state. Among the law- 
yers who were most active in the work of 
the committee were Hillis Townsend, vice- 
chairman, A. G. Stone, Charles C. Wise, 
and Donald L. Schaffer, Charleston: W. il 
Brennan, Sistersville; James M. Guiher, 
Clarksburg; William Bruce Hoff, Parkers- 
burg; David B. Holden and Lester GC. Hess, 
Wheeling; and Arthur Ritz Kingdon, Mul- 
lins. Russell F. Furbee of Fairmont, chair- 
man of the Committee on Judicial Admin- 
istration and Legal Reform of the West 
Virginia Bar Association, the voluntary as- 
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1. Wise, “The Public and the State Bar”, 53 West Vir- 
ginia Law Review 65, 71 (1950). 

2. Arnold, Simonton & Havighurst, “Report to the 
Committee on Judicial Administration and Legal Re- 
form of the West Virginia Bar Association Containing 
Suggestions Concerning Pleading and Practice in West 
Virginia,” 36 West Virginia Law Quarterly 1 (1929). 


3. The Judicial Council consists of four judges, four 
lawyers, and one law professor, all appointed by the 
governor for three-year staggered terms. 

4. Lugar, “Common-Law Pleading Modified Versus 
the Federal Rules,” 52 West Virginia Law Review 
137, 53 id. at 27, 142, 195 (1950-51) . 
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sociation, also worked closely with the Jack- 
son Committee. Representatives of the 
Judicial Association also attended some of 
the later meetings. 

The Jackson Committee, in accord with 
its instructions, began by preparing a draft 
of rules of civil procedure closely modelled 
on the Federal Rules. The State Bar mime- 
ographed this draft in 1952 and distributed 
it to all the lawyers and judges in the state 
for comment and criticism. Meanwhile the 
Judicial Council sought an appropriation 
from the Legislature to carry on research 
on the proposed reforms in procedure, but 
the Legislature failed to take action. Not 
easily discouraged, the Council turned to 
Governor William C. Marland for help. 
The governor, himself a lawyer and former 
attorney general of the state, allocated 
$6,000 from his contingent fund for the 
necessary research, specifying that the then 
attorney general, John G. Fox, supervise 
the project. General Fox, with the advice 
of Mr. Jackson and of Judge Frank C. Hay- 
mond, Chairman of the Judicial Council, 
employed as reporters for the project Pro- 
fessor Marlyn E. Lugar of West Virginia 
University Law School at Morgantown and 
the writer, who was then a practicing law- 
yer in Charleston. This was in July, 1954. 
Fox directed them to prepare a second 
draft of the rules based upon the Jackson 
Committee’s draft and upon any other 
draft which might be submitted to them. 
(As it turned out, none was submitted). 

The two reporters functioned much like 
a team of writing and revising editors of a 
law review. The junior reporter prepared 
or dictated copy which was typed in tripli- 
cate by a secretary in the attorney general’s 
office, then mailed in duplicate to the sen- 
ior reporter. The material for each rule 
consisted of the proposed text of the rule, 
with accompanying notes showing its re- 
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lationship to existing West Virginia prac- 
tice, to the Federal Rule, and to the rules 
of states with rules similar to the Federal 
Rules, including Virginia. The senior re- 
porter made comments and corrections on 
the original copy and returned it to the 
junior for further work. Periodically they 
met for two or three days to discuss and 
rewrite. During this period the reporters 
devoted a substantial portion of their work- 
ing time to the project.5 After nine months 
they submitted their draft to the Jackson 
Committee, in some instances submitting 
alternative versions of a rule and raising 
policy questions for the committee to con- 
sider. 

In May, 1955, the reporters met with the 
Jackson Committee and Attorney General 
Fox and went over the rules one by one. 
The meeting lasted three days. Some rules 
were approved as drafted, some were modi- 
fied by the committee, and others were 
resubmitted to the reporters for additional 
work. The reporters resubmitted their 
draft to the committee, and the State Bar 
arranged for this draft with abridged notes, 
known as the Preliminary Draft, to be 
printed and distributed in time for its 
October, 1955, convention at Wheeling. A 
whole afternoon of the convention was de- 
voted to discussion and explanation of the 
draft by members of the committee and by 
the reporters. 


Meetings Held Throughout the State 


During the next eight months the com- 
mittee, the reporters, and General Fox took 
to the road and conducted meetings for 
lawyers and judges in every section of the 
state® to explain the Rules and to receive 
questions and suggestions about them. ‘The 
procedure at the various meetings was much 
the same. The meetings, called Institutes 
on the Civil Rules, were publicized in ad- 
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5. The writer spent about 400 hours over a period of 
about 9 months, plus considerable travel time. 
6. Meetings were held at Parkersburg, Pineville, Hunt- 


ington, Charleston, Morgantown, Clarksburg, Bluefield, 
Beckley, Logan, Elkins, Romney, Moundsville, Spencer. 
and Lewisburg. 
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vance by the State Bar. Each institute was 
held in the circuit courtroom or at a hotel. 
Usually a luncheon or dinner was held be- 
fore or after the institute. Extra copies of 
the Preliminary Draft of the Rules were 
made available at the institute. From two 
to six speakers presented the program. The 
various rules were divided among the 
speakers, e.g., one person would handle 
Rules 26 to 37 on depositions and dis- 
covery. In a brief introductory statement 
by the chairman, usually Mr. Jackson, he 
would explain, ‘This is your meeting,” 
and would proceed to call off the rules by 
number and mark each rule which any 
lawyer or judge present said he wished to 
have explained or discussed or for which 
he had a suggestion for revision. The chair- 
man pointed out that the State Bar would 
take a vote of all lawyers before the rules 
would be recommended for adoption. Each 
meeting lasted about three hours. Nearly 
every meeting produced a lively discussion 
and resulted in several helpful suggestions 
to the committee and the reporters. ‘These 
meetings did much to help sell the Rules 
to the bench and bar. On the other hand 
the committee and reporters decided to 
modify the Preliminary Draft to meet the 
objections voiced at the institutes. (See dis- 
cussion below). 


Revision of Preliminary Draft 


After the institutes all suggestions and 
criticisms received there or by mail were 
compiled in the order of the Rules. The 
attorney general’s office mimeographed this 
material and sent copies to members of the 
Jackson Committee and other interested 
persons. ‘The committee and the reporters 
met in May, 1956, to consider all the pro- 
posed changes, especially those presenting 
important policy questions. On the basis 
of this meeting the reporters prepared a 
Revised Preliminary Draft, which was like- 
Wise mimeographed by the attorney gen- 
eral’s office and distributed to members of 
the Jackson Committee, the Judicial Coun- 
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cil, and ofhcers of the two state bar associa- 
tions and the Judicial Association. The 
Judicial Council called a meeting of these 
persons in January, 1957, to consider this 
draft and decide whether the Council 
should recommend it to the Supreme Court 
of Appeals. The Judicial Council made a 
few amendments in the Rules, and, as 
amended, approved it unanimously. Next, 
the Board of Governors of the State Bar 
approved the Rules, ordered them printed 
and distributed, and arranged a mail refer- 
endum among its active members—all the 
active lawyers in the state—with the ballots 
to be returned by September 30, 1957, Of 
1706 active members of the State Bar 1035 
were in favor and 289 against the rules; the 
total vote was 78% of the membership. 


Rules Took Effect July, 1960 


Despite this strong endorsement by the 
bar, a period of more than two and a half 
years was to elapse before the Rules finally 
took effect. First the judges of the Supreme 
Court of Appeals had to study the Rules, 
then the membership of the court was 
altered by death and by the election of 
1958. On two occasions the court met with 
the Jackson Committee and the reporters 
to discuss the Rules, and these discussions 
led to several additional changes in the 
Rules. Then a member of the bar chal- 
lenged the whole rule-making process as an 
unconstitutional delegation of legislative 
authority, and this objection had to be 
considered and decided. Finally the court 
wished to allow ample time after promul- 
gation of the Rules, which occurred in 
October, 1959, before their effective date, 
July 1, 1960. One legislative act was found 
to be necessary to help effectuate the Rules 
—the provision for a single filing fee of 
$10.00 for all civil actions instead of differ- 
ing fees ranging from $5.00 to $15.00 in 
different kinds of cases at law and in equity. 

In the final draft several changes were 
made from the Federal Rules, reflecting 
comments and suggestions made at the in- 
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stitutes and by mail. Many attorneys ob- 
jected to what one called the “fierce time 
limits” of the Federal Rules. Under West 
Virginia Rule 12 (a) any defendant is al- 
lowed 10 days additional time to answer if 
within the normal 20-day period he files 
with the court and serves on the plaintiff 
a notice that he has a bona fide defense. 
Also Rule 6(b) permits the parties to ex- 
tend any time period by stipulation duly 
signed and filed. 

Another troublesome point at the insti- 
tutes was the requirement in Rule 38 that 
a party demand jury trial well in advance 
of trial. Many lawyers and judges felt that 
a right so important as trial by jury should 
be allowed automatically unless affrma- 
tively waived. This problem was resolved 
by retaining the federal requirement that 
jury trial must be demanded, but by per- 
mitting demand to be made as late as the 
time of placing the action upon the trial 
calendar. 

Many lawyers were fearful that deposi- 
tion and discovery procedures might be 
abused. To meet these objections several 
safeguards not appearing in the Federal 
Rules were inserted. For example, in Rule 
30 (b) undue expense is added as a reason 
for limiting or forbidding the taking of de- 
positions. Under Rule 30 (e) if things get 
out of hand, the court may appoint a com- 
missioner to supervise the taking of deposi- 
tions. Under Rule 34 (b) the work product 
of an attorney is specifically protected.’ 

Numerous minor changes were made 
from the Federal Rules, chiefly to accom- 
modate them to the former state practice.® 

Among the interesting problems consid- 
ered by the committee and reporters were 
to what extent the Rules should apply to 
divorce and related proceedings and to 
adoption and other ex parte proceedings 
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(see Rule 81 (a)); whether the Rules should 
provide in detail for injunction suits, as the 
Federal Rules do, or should leave this mat- 
ter to the Legislature (on this point it was 
concluded that some things, even though 
procedural in the rule-making sense, are 
better left to legislation because of delicate 
policy considerations which are involved); 
and whether Rule 17 (a) on real party in 
interest should require disclosure of an in- 
surance company plaintiff suing as subrogee 
(this was left to local rule as under the 
former practice). 
Conclusions Which May Be 
Useful Elsewhere 

What conclusions can be drawn from the 
West Virginia experience which may be 
useful in other states? First, good leader- 
ship is essential. Second, all interested as- 
sociations and individuals should be con- 
sulted and if possible brought into the 
project. Third, it is desirable that the work- 
ing group combine the talents and expert 
ence of practicing lawyers, judges, and law 
professors. The lawyers should be drawn 
from plaintiffs’ as well as defendants’ firms, 
from small as well as large cities, and from 
the junior bar as well as the senior bar. 
Fourth, the advocates of reform should be 
willing to compromise so long as the basic 
outlines of the proposal are retained intact. 
They should, for instance, be willing to 
adapt the Federal Rules to suit focal tradi- 
tions and preferences. And finally they must 
be patient, since a major reform in proce- 
dure must be carefully developed, and since 
the bench and bar must be educated to 
understand and appreciate what is being 
done. Procedural reform, as the late Judge 
Vanderbilt observed, is indeed no sport for 
the shortwinded. Nor, it may be added, is 
there any sport more important to the pub- 
lic welfare. 
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7. See Hickman v. Taylor, 329 V.S. 495 (1947), which 
in comparable but not identical. 

8. For a summary list of these changes, see Silver- 
stein, “A Basic Introduction to the New West Virginia 


Rules of Civil Procedure,” 62 West Virginia Law Re- 
view 117 (1960); for a complete list and text discus- 
sion - Lugar & Silverstein, West Virginia Rules 
(1960). 


Commuasstoners on U: niform State Laws A pprove 
Court Administrator and Unauthorized Practice Acts 


Sweeping amendments to the 1948 Model 
Act to Provide for an Administrator for the 
State Courts and a Model Act Providing 
Remedies for the Unauthorized Practice of 
Law were approved by the National Con- 
ference of Commissioners on Uniform State 
Laws at its annual meeting in Washington, 
D.C. in August. 

The amendments to the court administra- 
tor act place this administrative agency of 
the judicial branch of a state’s government 
on a comparable footing with major admin- 
istrative agencies found within the executive 
and legislative branches of a state’s govern- 
ment. Almost half of the states including 
Alaska and Hawaii, as well as the Common- 
wealth of Puerto Rico have enacted, with 
variations, the original 1948 draft of this 
model act. (June, 1959, Journal, p. 24) 

Based on a New York statute, the unauthor- 
ized practice act places the obligation to sup- 
press unlicensed practice primarily on the 
attorney general and facilitates cooperation 
between the attorney general and the bar 
associations in these cases. It authorizes that 
officer to bring injunction actions and restates 
the generally recognized rule that bar asso- 
ciations may do so. It provides that if a bar 
association requests the attorney general to 
bring such an action, and he fails or refuses 
to do so, in any action the bar association 
may bring it is relieved of liability for bond, 
damages, or costs with respect to any tem- 
porary injunction granted. 

Further, the attorney general is authorized 
to investigate any complaint of unlawful prac- 
tice and to compel attendance of witnesses 
and production of documents. For such in- 
vestigations the attorney general may appoint 
a special assistant, who may be a member of 
the association. 

The act is confined to enforcement and 
procedures and does not attempt to define 
what constitutes unauthorized practice. Al- 
though the bar is not given investigatory 
powers, it is believed that the act will bring 
closer liaison between the bar and the attor- 


ney general. 

The text of the model court administrator 
act is presented herewith together with the 
accompanying commentary as a service to our 
readers. The text of the unauthorized practice 
act will appear in a later issue of the Journal. 


MODEL ACT TO PROVIDE FOR 
AN ADMINISTRATOR FOR THE 
STATE COURTS AS AMENDED 


AN AGT 


[Providing for the Creation and Operation of the 
Office of Administrator of Courts.] 


COMMENT: In the proposed amendments to follow 
no provision is included comparable to Section 5, 
Judicial Conference, of the Model Act. It is felt that 
provision for a judicial council or judicial conference is 
properly the subject of a separate law or rule of court. 
(Enacting Clause) : 


SECTION 1. In this Act, unless the context other- 
wise requires, “Court” means any tribunal recognized 
as a part of the judicial branch of government includ- 
ing any tribunal having jurisdiction in traffic cases. 
[ .... insert name of any court to be excluded.] 


COMMENT: This section establishes the scope of 
the act at the outset and shifts the burden of restric- 
tion to individual states that adopt it. In some states 
consideration should be given to the necessity of 
specifically mentioning justices of the peace, magis- 
trates and other officers and tribunals which may not 
be a “court” or a part of the judicial branch. Approval 
of this section removes the necessity for Section 6 of 
the Model Act. 


SECTION 2. The Office of Administrator of Courts 
is created with an administrative director who shall be 
the head thereof. 


SECTION 3. The administrative director is ap- 
pointed by and serves at the pleasure of the [the court 
of last resort]. He shall devote full time to his official 
duties to the exclusion of engagement in any other 
business or profession for profit. [His salary shall be 
fixed by [the court of last resort] in an amount not to 
exceed the minimum salary of any judge of court with 
primary state appellate jurisdiction. ] 


COMMENT: In some states compensation may be 
required to be fixed in some other manner and appro- 
priate changes made in this section, 


SECTION 4. The administrative director, with the 
approval of [the court of last resort], shall appoint 
and fix the compensation of such assistants as are 
necessary to enable him to perform his duties. 


COMMENT: See comments to Section 3. 
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SECTION 5. The administrative director shall, un- 
der the supervision and direction of [the court of last 
resort]: 


(a) Formulate and submit to the [court of last re- 
sort] recommendations for the improvement of the 
judicial system, including traffic case procedure. 

COMMENT: The traffic case procedure should in- 
clude one statewide form of complaint or information 
and summons, issuances of which are subject to quar- 
terly audit by the administrative director. An annual 
report of the director to the court of last resort and 
to the legislature should include a statistical reswme 
of these audits as well as a list of all courts and 
tribunals with jurisdiction to hear and determine traffic 
violation cases. 


(b) Examine the administrative and business meth- 
ods and systems employed in the offices of the clerks 
of court and other offices related to and serving the 
courts and make recommendations for necessary im- 
provement. 


(c) Collect and compile statistical data and other 
information on the judicial work of the courts and 
on the work of other offices related to and serving the 
courts and publish periodic reports with respect 
thereto. 


(d) Examine the state of the dockets and practices 
and procedures of the courts and make recommenda- 
tions for the expedition of litigation. 


(e) Prepare and submit budget estimates of state 
appropriations necessary for the maintenance and oper- 
ation of the judicial branch. 


(f) File requests for permission to spend funds ap- 
propriated for the judicial branch and approve all 
vouchers for the expenditure of such funds. 


(g) Secure and maintain accommodations and pur- 
chase. exchange and distribute equipment and sup- 
plies for the judges, clerks, and other offices, officers, 
and employees of the courts supported by state appro- 
priations. 

(h) Collect and compile statistical data and other 
information on the expenditures and receipts of the 
courts and related offices and publish periodic reports. 


(i) Consult with and assist the clerks of court, and 
other officers and employees of the courts and of offices 
related to and serving the courts. 


(j) Investigate complaints with respect to the oper- 
ation of the courts and make such recommendations 
as may be appropriate. 

[ (k) Act as secretary of the judicial [council, con- 
ference] and for the committees thereof.] 


(1) Perform such additional duties as may be as- 
signed by rule of the [court of last resort]. 


(m) Prepare and publish an annual report on the 
work of the courts and on the activities of the ad- 
ministrative office of the courts. 


COMMENT: Section 5 is a complete restatement of 
Section 3 of the Model Act defining the powers and 
duties of the administrative director of the courts. The 
sphere of his duties ts broadened. Subsection (1) leaves 
the door open for the performance of services in addi- 
tion to those specifically enumerated. 


SECTION 6. All judges, clerks of court, and other 
officers or employees of the courts and of offices related 
to and serving the courts shall comply with all requests 
made by the administrative director for information 
and statistical data relative to the work of the courts 
and of such offices and relative to the expenditure of 
public moneys for their maintenance and operation. 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 105 


The [court of last resort] may provide by rule for 
the enforcement of this section. 


SECTION 7. The administrative director shall use 
a seal approved by the [court of last resort]. Judicial 
notice shall be taken of the seal. 


SECTION 8. The authority of the courts to appoint 
administrative or clerical personnel is not limited by 
any provision of this Act. 


SECTION 9. This Act may be cited as the Model 
Court Administrator Act. 


[SECTION 10. The following acts and parts of 
acts are hereby repealed: 

(a) 

(b) 

(c) (Enumeration) ils 

COMMENT: The repeal section contemplates pos- 
sible repeal and reenactment rather than amendment 
and to this effect and for purposes of original enact- 


ment the amendment may be considered as an inde- 
pendent act. 


Care should be exercised to exclude any “Judicial 
Conference” law from repeal unless it is so intended. 


SECTION 11. This [amendatory] Act shall take 
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Nebraska State-Wide Conference 


Boosts Judicial Selection Reform 


Renewal of the fight for judicial selection 
reform in Nebraska was voted unanimously 
at the 1960 convention of the Nebraska State 
Bar Association early this month. Earlier, the 
Nebraska District Judges Association also had 
gone on record, also unanimously, in favor of 
a merit plan for selection of judges in accord- 
ance with the general principles of the Ameri- 
can Bar Association’s recommendations. 

Both actions are considered by Nebraska 
bar leaders to be a direct result of a state- 
wide Conference on Judicial Selection and 
Court Administration held in Omaha on June 
9, 10 and 11. Sponsored by the Nebraska State 
Bar Association, the conference brought to- 
gether more than 100 lawyers, judges and lay- 
men for the three-day meet, which met in 
panels and went over much the same ground 
as the National Conference on Judicial Selec- 
tion and Court Administration held in Chi- 
cago last November and reported in the Decem- 
ber and subsequent issues of this Journal. 

Attendance at the Omaha conference in- 
cluded lawyers and judges from all parts of 
the state, members of the press, labor organi- 
zations, the League of Women Voters, and 
church, P.T.A. and other lay groups. Speakers 
included William W. Crowdus and Lon 
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Hocker, both of St. Louis; Judge Hugo T. 
Wedell of Wichita, Kansas, and Prof. William 
T. Utley of the University of Omaha. 

A number of other states are presently con- 
sidering plans for state conferences of this 
kind, and the Nebraska bar plans to follow 
through with regional conferences in various 
parts of the state. 

A previous effort at judicial selection reform 
in Nebraska failed for lack of sufficient signa- 
tures on the initiative petitions. It is planned 
to make the current effort through a bill in 
the 1961 legislature. 





State Trial Judges 


Discuss Court Congestion 

Court congestion was the subject of a day- 
long session at the third annual meeting of 
the National Conference of State Trial Judges 
held in Washington, D.C. in August. Experi- 
ences were exchanged among the trial judges 
with respect to the use of the pre-trial confer- 
ence, including a second pre-trial conference 
just before the date of the trial, the master 
calendar system, pro-tempore judges, transfer- 
ing cases to courts with less backlog, the Phila- 
delphia arbitration system and other methods 
of clearing the docket. Chief Justice Reardon 
of the Superior Court of Massachusetts re- 
ported that in the last four years approxi- 
mately 95 per cent of the 20,000 cases referred 
have been terminated before auditors, lawyers 
appointed by the court to hear individual 
cases. The auditor system, described fully in 
the December, 1958, Journal, permits the dis- 
position of a large volume of cases without 
the necessity of calling the case for trial and 
enables the court to meet peak periods of con- 
gestion without permanently expanding its 
judicial system. 

The certificate of readiness, used by the 
Supreme Court of New York, and the “en- 
gagements of counsel” rule, adopted by the 
Superior Court of Massachusetts, as effective 
methods of averting last minute continuances 
were also discussed. A certificate of readiness 
is filed by both parties when pre-trial is com- 
pleted and the case is ready for trial, after 
which requests for further discovery proceed- 
ings and physical examinations are denied. 
Under the rule only if a counsel is engaged 
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before the supreme judicial court will a post- 
ponement of trial for the convenience of coun- 
sel be given. 

The Conference, a division of the Section 
of Judicial Administration of the American 
Bar Association, elected Judge J. H. Starley, 
Pecos, ‘Texas, as chairman for the coming year. 


Reform Amendment Before 
Californians November 8 


Major improvements in California’s judi- 
cial machinery are embodied in a constitu- 
tional amendment to come before the voters 
on November 8. The amendment, described 
as the most important change in the judicial 
article in this decade, is the result of more 
than a two year study by a joint legislative 
committee under the chairmanship of Senator 
Edwin J. Regan. (April, 1959, Journal). 

The proposal would establish a judicial dis- 
ciplinary system under which a Commission 
on Judicial Qualifications would investigate 
and hold hearings on complaints against 
judges for willful misconduct, habitual intem- 
perance, or willful and persistant failure to 
perform judicial duties. The commission 
would consist of two superior court judges 
and a municipal court judge appointed by 
the supreme court, two lawyers named by the 
state bar, and two lay citizens appointed by 
the governor with the advice and consent of 
the senate. All would have a four year term. 
To protect judges from groundless charges, 
hearings would be confidential until the com- 
mission found good cause and filed its report 
with the supreme court, which would accept 
or reject the report after public proceedings. 

This commission procedure would also be 
established to compel a judge to retire for 
permanent disability, in which case the judge 
would receive the same pension rights as if he 
had retired voluntarily. 

So the judicial council could more readily 
obtain the views of practicing lawyers and to 
give the bar a more direct voice in the rule- 
making process, four lawyers would be ap- 
pointed to the council by the state bar under 
the proposal. A liaison between the legisla- 
ture and the council would be provided by 
placing two legislators on the council, and the 
increased number of municipal courts repre- 
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sented by another municipal court judge. 

The amendment also authorizes the judicial 
council to appoint a state court administrator 
to assume responsibilities assigned by the chief 
justice. 

Other provisions would permit retired 
judges to be assigned to active duty, allow a 
judge to be assigned with his consent to a 
court with lower jurisdiction with a heavy 
workload, and give constitutional status to 
the State Bar of California to correspond with 
the constitutional responsibilities of appoint- 
ing members of the judicial council and Com- 
mission on Judicial Qualifications. 


Louisiana Adopts New 
Code of Civil Procedure 


New rules of civil procedure for Louisiana 
will become effective on January 1, 1961. 
Adopted at the last session of the state legis- 
lature, the rules represent the culmination of 
more than 12 years of work by the Louisiana 
Law Institute and a complete codification of 
all procedural law in Louisiana. 

In preparing for its task, the Institute se- 
lected three reporters from the principal law 
faculties of the state, who with assistants did 
the initial research and preparation of drafts. 
The reporters consulted with advisory groups, 
one representing the bench, another the bar, 
and a third which dealt exclusively with pro- 
bate procedure. With the benefit of construc- 
tive criticism and valuable suggestions offered 
by members of the legal profession at Institute 
and bar meetings and in response to pub- 
lished drafts of provisions, the Council of the 
Institute made the final recommendations. 

Patterned after the Federal Rules whenever 
possible, the code includes all the retained 
rules of the Codes of Practice of 1825 and 
1870, and the Civil Code of 1870, a considera- 
ble body of special legislation, a large number 
of procedural rules found only in the juris- 
prudence and a smaller number sanctioned 
heretofore only by custom and usage of the 
legal profession. 

The most far reaching changes embodied 
in the code were with respect to discovery 
and pre-trial procedure and third party prac- 
tice, all borrowed from the Federal Rules. 
These devices had been adopted by the Loui- 
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siana legislature in 1952 and 1954, and be- 
cause they have been used so successfully were 
included in the new code. 

The philosophy of the new rules is sum- 
marized in Article 5051: 

“The articles of this code are to be con- 
strued liberally, and with due regard for the 
fact that rules of procedure implement the 
substantive law and are not an end in them- 
selves.” 


Wisconsin Committee Publishes 
Jury Instructions for Damage Suits 


New uniform jury instructions for damage 
suits have been published for Wisconsin 
courts after a one year study by a committee 
of circuit judges and members of the law 
college faculty of the University of Wisconsin. 
Committees of the Wisconsin Bar Association 
and the Board of County Judges offered cri- 
ticisms and suggestions utilized in preparing 
the book. To reduce the frequency of appeal 
for avoidable instructional error, and provide 
a convenient aid for both judges and lawyers, 
200 unedited instructions from a disorganized 
file were rewritten into the present volume. 

Plans to prepare instructional handbooks 
for other types of cases have been made by 
the Wisconsin committee. Similar projects are 
also underway in Ilinois, lowa and Minnesota. 


Maine Studies 
Minor Court Reorganization 


If Maine’s municipal courts were replaced 
by a district court system, 12 full-time judges 
could do the work of about 100 part-time 
municipal judges, as well as divorce work, and 
at a yearly savings of about $60,000, Professor 
Delmar Karlen of New York University sug- 
gested in an address before the annual meeting 
of the Maine State Bar Association in August. 
Professor Karlen has been employed by the 
Legislative Research Committee to investigate 
the feasibility of the district court plan for 
Maine as part of its more than $20,000 study 
of the state’s lower court system. 

The Legislative Committee’s findings will 
be reported to the 100th session of the state 
legislature after it convenes on January 4, 
1961. 
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Items in Brief 


A program to improve judicial administra- 
tion in Idaho was announced by Governor 
Robert Smylie at the annual meeting of The 
Idaho Bar Association. Idaho lawyers were 
urged to support Governor’s four-point pro- 
gram, which includes raising qualifications for 
election or appointment of probate judges and 
justices of the peace, a ‘‘dramatic increase in 
Judicial salaries, designation of the clerk of 
the Supreme Court as the court’s administra- 
tive officer, and creation of additional judge- 
ships to combat court congestion. 


An association of court clerks has been 
formed for workers in 125 North Carolina 
courts below the level of superior courts. In 
addition to providing a place for discussion 
of mutual problems, the association will at- 
tempt to have minimum standards of proce- 
dures developed for these courts, establish a 
regular training program for court clerks, pre- 
pare sample forms and a manual on methods, 
and hold annual conferences and group 
studies. 


A “Legal Aid Agency’? to provide for the 
representation of indigent defendants in judi- 
cial proceedings in the District of Columbia 
has been established following passage by Con- 
gress and signature by the President of enabl- 
ing legislation. It will be headed by a director 
to be paid $16,000 a year, sand will be staffed 
with lawyers, investigators, secretaries and 
clerks. The act carries an appropriation of 
$75,000 for the first year. 


Advertisers involved in interstate com- 
merce, who imply that they furnish legal 
services, should have a complaint filed against 
them with the United States Federal Trade 
Commission, suggests F. Trowbridge vom 
Baur, chairman of the American Bar Asso- 
ciation’s Committee on the Unauthorized 
Practice of the Law. 


The new law school building at Columbia 
University, being constructed at a cost of more 
than $8,000,000, will be ready for occupancy 





Vol. 44, No. 5 


in January, 1961. The corner stone of the eight- 
story structure was laid early this month at a 
ceremony attended by leaders of the legal pro- 
fession of the United States and Great Britain. 


Employment of general counsel by bar 
associations is becoming more prevalent, Un- 
authorized Practice News reports. In most 
instances counsel have considerable respon- 
sibility for disciplinary proceedings against 
lawyers and dealing with unauthorized prac- 
tice: 


Probate jurisdiction in Rhode Island 
would be given to the legally-trained judges 
of district courts under a recommendation 
submitted by a commission headed by Chief 
Justice Condon of the supreme court. Many 
Rhode Island probate judges are non-lawyers. 


A $4 billion dollar “injury industry” 
exists in the United States, report researchers 
at the University of Michigan where a major 
study of the economics of injury litigation is 
underway. 


Question Box 


In this department we share with our readers 
information supplied to persons who submit 
inquiries, and invite your questions with re- 
spect to any phase of the administration of 
Justice. 





Q. What is the true meaning and deriva- 
tion of the scales of justice used as a symbol 
by the legal profession? 


A. The use of scales as a symbol of justice 
is derived from the ancient Egyptian and In- 
dian belief that at a man’s death his virtues 
and vices are weighed and the tip of the scales 
measures his worth. It became a popular meta- 
phor in early Christian times in connection 
with the belief that Christ will return to the 
earth to judge the living and the dead. In 
Greek and Roman mythology Astraea was the 
goddess of justice, and when used to personify 
justice she is represented as holding scales, 
and usually blindfolded in token of impar- 
tiality. 
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October 


6-7—Nebraska State Bar Association, Omaha. 
7-8—Vermont Bar Association, Manchester. 


10—Rhode Island Bar Association, Provi 
dence. 


10-14—International Association of Demo- 
cratic Lawyers, Sofia, Bulgaria. 

10-14—A.B.A. Traffic Court Conference, Chi- 
cago. 


12-14—National Legal Aid and Defender As- 
sociation, New York City 

13-15—The Colorado Bar Association, Colorado 
Springs. 

17-18—State Bar Association of Connecticut, 
Hartford. 

21-22—State Bar of New Mexico, Carlsbad. 


27-28—American Bar Association, Board of 
Governors, Chicago. 


28-29—The West Virginia State Bar, Clarks- 
burg. 


November 


9.12—American Bar Association 
Meeting, Houston, Texas. 


10-12—Stote Bar of Nevada, Winnemucca. 
11—American Judicature Society, break- 
fost meeting, Houston, Texas. 


29-December 3—Oklahoma Bar Association, 
Tulsa, 


Regional 


December 


28-30—Association of American Law Schools, 
Philadelphia. 


1961 


January 


12-14—The Indiana State Bar Association, 
Mid-year meeting, Indianapolis. 

23-27—A.B.A. Traffic Court Conference, 
Berkeley, California. 

25-28—New York State Bar 
New York City 

ey a Bar Association, Philadel- 
phia. 

27-February 3—Inter-American Bar Associa- 
tion, Bogota, Colombia. 


Association, 


February 


Interstate Bar Council, Seattle, Wash- 
ington. 

16-17—State Bar of Wisconsin, midwinter 
meeting, Milwaukee 


16-21—American Bar Association, 
meeting, Chicago. 


March 


27-31—A.B.A. Traffic Court Conference, New 
Hoven, Connecticut. 


midyear 


April 
20-22—State Bar of Arizona, Scottsdale. 


20-22—The Bar Association of the State of 
Kansas, Topeka. 


May 


4-7—Alaska Bar Association, Anchorage. 


11-13—American Bar Association Regional 
Meeting, Indianapolis, Indiana. 


12-13—Virginia State Bar, Old Point Com- 
fort 


teats oe Law Institute, Washington, 
Dances 


18-20—The Florida Bar, Hollywood. 

18-20—Ohio State Bar Association, Dayton. 

24-26—Georgia Bar Association, Jekyll Island. 

g het heel cui State Bar Association, Louis- 
ville. 

24-27—Louisiana State Bar 
Biloxi. 


Association, 


June 
5-9—A.B.A. Traffic Court Conference, New 
York. 
7-9—The lowa State Bar 
Des Moines 
§-9—Arkansas Bar 
Springs. 
8-9—Utah State Bar, Salt Lake City. 
8-10—Tennessee Bar Association, Memphis. 
13—The Bar Association of the District 
of Columbia, Washington, D. C. 
14-16—Illinois State Bar Association, St. 
Louis, Missouri. 
14-16—Stote Bar of Wisconsin, Delavan 
15-17—Montana Bar Association, Missoula 
21-23—Minnesota State Bar Association, St. 
Paul. 
23-24—State Bar Association of North Dakota, 
Williston 
j—North Carolina Bar Association, 
Asheville. 
29-July 1—Mississippi State Bar, Biloxi 
29-July 1—The State Bar of South Dakota, 
Yankton. 


July 
6-8—State Bar of Texas, Fort Worth. 


Association, 


Association, Hot 


28-July 


10-14—A.B.A. Traffic 
Denver, Colorado. 


13-15—Idaho State Bar, Sun Valley. 


Court Conference, 


August 

7-11—American Bar Association, St. Louis 
Missouri. 

29-31—Maine State Bar Association, Rock- 
land. 


31-September 2—The West Virginia Bar 
Association, White Sulphur Springs. 


September 


7-9—Washington State Bar 
Tacoma. 
7-9—Wyoming State Bar, Sheridan 
11-15—A.B.A. Traffic Court Conference, 
Knoxville, Tennessee. 
20-23—The Missouri Bar, Kansas City, Mis- 
souri. 
25-29—The State Bor of California, Mont- 
erey. 


October 


9.13—A.B.A. 
Chicago. 

12-14—The Colorado Bar 
Colorado Springs. 

16-17—State Bar Association of Connecticut, 
Hartford. 


Association, 


Traffic Court Conference, 


Association, 


November 
7-3—Nebraska State Bar Association, Oma- 
ha. 
9-11—American Bar AsSociation, Regional 
Meeting, Birmingham, Alabama. 


29-December 2—Oklahoma Bar Association, 
Oklahoma City. 


1962 


April 12-14—State Bar ef Arizona, Tucson. 

May 23-26—American Law Institute, Washing- 
ton, D. C. 

July 16-20—International Bar Asseciation, 
Edinburgh, Scotland. 

August 6-10—American Bar Association, San 
Francisco, California. 


May 22-25, 1963—American Law Institute, 
Washington, D. C. 
1963—American Bar 
Chicago. 
May 20-23, 1964—American Low Institute, 
Weshingten, D.C. 


August, Association, 


The Reader’s Viewpoint NS = 


Results of Oregon Poll on 
Judicial Selection Plan 


I believe that there is a misprint in Volume 
44, Number 4 of the Journal of the American 
Judicature Society for September, 1960. On 
page 80 there is an item which reports the 
vote of members of the Oregon State Bar on 
the so-called “Missouri Plan” for judicial se- 
lection and tenure. 

The vote was actually 636 in favor of the 
plan, 899 opposed and two ballots were void. 

It appeared to some members of the bar 
that the plan received very favorable consid- 
eration, particularly in view of the limited 
educational program that was carried on be- 
fore the vote was taken. 

Joun H. Hottoway 
Oregon State Bar 
622 Pittock Block 
Portland 5, Oregon 





The First Step Towards a Concrete 
Study of Insanity Plea Cases 


The statistical article “Six Years After 
Durham,” by James Clayton, in the June issue 
of your Journal is an important contribution 
to a subject usually discussed in much too 
abstract a way. The Durham decision has 
focused attention on the whole problem of 
legal insanity—which reaches far beyond the 
mere definition. 

This article is a first step toward what is 
so urgently needed now: a concrete study of 
cases in different localities and jurisdictions 
in which an insanity plea was introduced. 
Such a study should have about 100 cases 
and should analyze all the facts—including 
the testimony, the judge’s charge, the dis- 
position of the case, a follow-up covering at 
least 20 years to show what happened to the 
defendant medically, socially and peneolog- 
ically, what happened to the Opposing psy- 
chiatrists with reference to their actions in 
other court cases, the moneys paid by the 
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state or private individuals, etc. The ground- 
work for such a study should be laid down 


) 
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now. 

Mr. Clayton’s article makes one realize 
some of the difficulties and shortcomings in 
this field. In jurisdictions outside the District 
of Columbia the procedures with regard to 
legal insanity, and the end results, are often 
unfair, undemocratic and inexpedient. It 
may be true, as Mr. Clayton writes, that the 
Durham decision does not make the psychia- 
trist the arbiter of criminal responsibility. 
But quite apart from the Durham decision, 
there is a definite trend toward giving psy- 
chiatrists far more power than they should 
have, considering the present state of theory 
and practice in forensic psychiatry. For exam- 
ple: what is a “sociopath”? This term was 
arbitrarily introduced by psychiatric fiat with- 
out any adequate or new clinical studies and 
without adequate historical or etymological 
justification. And this unfortunate term so- 
ciopath tends to obscure rather than clarify 
the need of more precision in distinguishing 
between what can justly be called an in- 
dividual pathological mental condition and 
social phenomena whose main cause does not 
lie in morbidity of the individual. 

There is widespread confusion between ill- 
ness and crime, and between treatment and 
punishment. Even Mr. Clayton writes that 
since criminals he mentions would have to 
stay in hospitals as long as they would have 
had to stay in prison, one cannot say they 
were freed “without punishment.” In actual 
practice the law is far more democratic than 
psychiatry. For a poor defendant to get 
thorough psychiatric testimony in court is 
not easy, as I know from more than 30 years’ 
experience. There are two dangers: one is 
the misuse of speculative psychiatry which, 
at least for the well-to-do, leads to the alibi 
of abnormality; the other is the severe punish- 
ment of indigents who have fallen into crime 
through genuine mental disease. No defini- 
tion of legal insanity can prevent this or 
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many other vagaries in theory, procedures 
and law. 

One problem that comes to mind with re- 
spect to cases mentioned by Mr. Clayton is 
the question of simulation. Astonishing as 
it may seem, there does not exist a single 
modern study of this very serious problem, 
in the whole literature of psychiatry. The 
clinical material exists, but so far no agency 
has shown any interest in its proper scientific 
utilization. 

FREDRIC WeERTHAM, M.D. 
44 Gramercy Park 
New York 10, New York 


Uncontested Judicial Elections and 
the Administration of Justice 


A brief article appearing at page 28 of the 
June issue of the Journal captioned “Judicial 
Candidates Serve Public by Withdrawing from 
Race” appears to me to compel this comment. 

My conception of the meaning of the Con- 
stitution granting the right of franchise, my 
conception of the desperate need in these 
troubled times of a competent and freely 
chosen judiciary and my background of almost 
40 years in the profession including service on 
the bench and the chairmanship of commit- 
tees on civil rights for two of the leading bar 
associations in the metropolitan area, all com- 
pel me to challenge the propriety of the cap- 
tion, the text of the article and the apparent 
approval of the mentioned situation by the 
Journal as a spokesman for the American 
Judicature Society. 

Chicago should not be proud of the fact 
that its “taxpayers were saved a half-million 
dollars by the withdrawal of two candidates 
in the June 6 judicial election.” There is no 
more justification under our scheme of gov- 
ernment and in the American administration 
of justice for opposition candidates for the 
judiciary “bowing out” as a measure of sav- 
ing taxpayers’ dollars than there would be to 
ignore our national defense for dollar reasons. 

If the reasoning of your article were to be 
followed, then all taxpayers would be saved 
immeasurable sums of money by doing away 
with all competitive elections and having all 
public offices filled by some almighty political 
power or by presenting a single slate for pub- 
lic office in all categories in which the voters 
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are given the possibility of saying “ja” or “da” 
as is their “privilege” in forms of government 
which we detest. 

I firmly believe that the two judicial candi- 
dates who bowed out rendered a disservice to 
the taxpayers and to the administration of 
the courts in the State of Illinois. I do not 
believe the present administration of the courts 
in the city of Chicago is beyond the pale of 
legitimate criticism and it is my firm convic- 
tion that these candidates, even if they faced 
inevitable defeat in the election, had a firm 
and bounden duty, as members of the legal 
profession to make their criticisms publicly 
known and properly registered by the elector- 
ate. The day when Chicago courts are run by 
judges placed there by a political organization 
without competition is the day when the im- 
partial administration of justice can no longer 
be expected. 

SOL RUBIN 
271 North Avenue 
New Rochelle, New York 


Judicial V acations 
Are Too Long 


I have not been completely pleased with 
your publication. A great many articles have 
been written in your Journal with which I 
take issue. Another point that I feel your 
Society lacks is the urging that should be 
made by all legal writers to support the Con- 
stitution and endeavor to redirect our Su- 
preme Court from breaking into the field of 
legislation and return to its function, as pro- 
vided in the Constitution, that is, interpret- 
ing the laws. 

I have found no answer yet in remedial 
procedure which will cure or slow down court 
congestion and delay. This lies basically with 
the members of the court and the lawyers. In 
this state we have long vacations which are 
not authorized by legislative act nor constitu- 
tional delegation. This impairs our courts in 
the summer and there is some justification be- 
cause of the warm climate, but this in turn is 
balanced off by the refrigeration which en- 
ables us to live in comfort in Phoenix as in 
the rest of the nation. 

V. L. Hasu 
39 West Adams Street 
Phoenix, Arizona 










The Literature of 


FOUNDATION AND INSTITUTE 
PUBLICATIONS 


Following is a selected listing of publica- 
tions of the American Bar Foundation, which 
are thought to be of interest to the members 
of the American Judicature Society. A com- 
plete catalog of Foundation publications is 
available upon request. Inquiries should be 
addressed to Cromwell Library, American Bar 
Foundation, 1155 East 60th Street, Chicago 
37, Illinois. 


Court Calendar Studies. A step by step anal- 
ysis of the movement of cases in the Circuit 
and Superior Courts of Cook County, Illinois, 
Federal District Court for the Northern Dis- 
trict of Hlinois, Eastern Division, and the Cir- 
cuit Court for Milwaukee County, Wisconsin; 
it contains illustrations with forms and trial 
lists. 1960. (40 pp.) 


Unauthorized Practice Source Book, Pub- 
lication I. A compilation of cases and com- 
mentary on unauthorized practice of the law 
in detailed outline form, case lists, index. 


1958. (124 pp.) $2.00. 


Lawyers in the United States: Distribution 
and Income; Part I, Distribution. A publica- 
tion in tabular form of the results of the 1949. 
1952, and 1955 statistical reports prepared by 
Martindale Hubbell, Inc. for the Survey of the 
Legal Profession and the American Bar Foun- 
dation. 1956. (98 pp.) $2.25. It is supplemented 
by 1958 Distribution of Lawyers in the United 
States based on the 1958 Martindale Hubbell 
Directory. 1959. (59 pp.) $2.00. Part II, In- 
come. A summary of data from selected gov- 
ernment publications and bar association sur- 
veys dealing with the income of lawyers. 1958. 
(38 pp.) $1.50. Recent Statistics on the Income 
of Lawyers in the United States brings the 
earlier publication up-to-date. It is based pri- 
marily on federal government statistics, 1960. 


(10 pp.) 


Admission of Nonresident Attorneys Pro 


Judwial Administration 
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Hac Vice in State Courts.and the District of 
Columbia. An examination of all statutes and 
court rules dealing with admissions pro hac 
vice. 1958>(19 pp} 


Prepaid Legal Expense Insurance. Presents 
a brief analysis of bar association and labor 
union activities in this field. 1958. (8 pp.) Sup- 
plementary Memorandum on Prepaid Legal 
Expense Insurance. 1960. (11 pp.) 


Opinions of the A.B.A. Committee on Pro- 
fessional Ethics Bearing on an “Annual Legal 
Check-up” Plan. A factual memorandum set- 
ting out the ethical problems involved in the 
annual legal check-up plan first sponsored by 
the Michigan State Bar. 1959. (7 pp.) 


Industrial Relations Consultants-Unauthor- 
ized Practice of Law Problems. Analyzes the 
role of industrial consultants and the unau- 
thorized practice problems possibly involved 
in their activity. 1959. (4 pp.) 


The Selection of Judicial Personnel—A His- 
torical View. Devoted primarily to the federal 
judiciary. 1958. (10 pp.) 


Economic Surveys of the Legal Profession: 
What Direction Should They Take? Suggests 
several avenues of approach in making eco- 
nomic surveys among lawyers. 1958. (7 pp.) 


The Rate of Increase in the Number of 
Lawyers and Population Growth. Discussion 
of overcrowding of the bar and the complex 
question of ratio between the numbers of law- 
yers and the population of the country. 1958. 


(7 pp.) 


Compilation of Published Statistics on Law 
School Enrollments and Admissions to the Bar, 
1889-1957, Preliminary Draft. 1958. (4 pp.) 


Lawyer Migrations. Includes the number of 
lawyers admitted on motion to the bar of an- 
other state and the number of foreign attor- 
neys admitted to the bar from 1932 to 1957. 
LOGOS (app) 
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A List of Foreign Bar Associations. Supple- 
ments the list originally prepared by the A.B.A. 
Special Committee on World Peace ‘Through 
Law. 1959. (23 pp.) 


Justice for the Mentally Ill, by Nicholas M. 
Kittrie. Discusses the Foundation’s project on 
the rights of the mentally ill and points out 
the areas in which the law is lacking, unclear 
or dated. Reprinted from the Journal of the 
American Judicature Society, August, 1957. 
OPP.) 

Court Congestion Newsletter, the monthly 
publication of the Foundation’s Congestion 
in the Courts Project, reports on the causes, 
effects, and solutions to the congestion prob- 
lem, and will be mailed regularly on request. 


Presented here are brief descriptions of re- 
cent bulletins of the Institute of Judicial Ad- 
ministration, Inc., 40 Washington Square 
South, New York 12, New York. See also pre- 
vious listings in 39 J. Am. Jud. Soc. 155, 40 
J. Am. Jud. So. 93 and 42 J. Am. Jud. Soc. 
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141. Individual copies of the studies may be 
ordered at the above address. 


Calendar Status Study—1960. Eighth annual 
study. Tables of comparative figures showing 
average number of months from “at issue” 
to trial of personal injury cases in 98 trial 
courts of general jurisdiction representing 49 
states. June 30, 1960. (9 pp.) Offset. 


Judicial Administration in Pakistan, by 
Mohammad Ali, Additional Advocate-Gen- 
eral, West Pakistan, Dean of the Law Faculty, 
University of Peshawar, West Pakistan. Com- 
parative Judicial Administration Series, No. 
3, April 1, 1960. (9 pp.) Mimeographed. 


A Guide to Court Systems. Booklet out- 
lining the federal and state court systems, 
with special detail on state and local courts 
of New York. Designed primarily for first- 
year law students, as an introduction to court 
systems, court administration, and problems 
of judicial administration and efforts toward 
reform. Includes reading lists and glossary of 
terms. 2d Edition, 1960. (50 pp.) Printed. 





What Is Your Special Field of Interest? 


Court organization? 
Minor courts? 
Selection of judges? 
Judicial salaries? 

The integrated bar? 
Unauthorized practice? 
Civil procedure? 
Criminal procedure? 
Traffic courts? 

Legal aid? 


Whatever your problem, let the Ameri- 
can Judicature Society help you with it. 
The Society’s information and consulta- 
tion services are at the disposal of 


Here you may obtain... 


Continuing legal 
education? 

Juvenile courts? 

Family courts? 

Judicial councils? 

Jury selection? 

Jury instructions? 

Medical testimony? 

Constitutional revision? 

Courtroom publicity? 


Bar activities? 

Lawyer referral 
service? 

Pre-trial procedure? 

Court congestion and 
delay? 

Court administration? 

Ethics and discipline? 

Public relations? 

Or something else? 


professional and civic organizations and 
individuals interested in promoting spe- 
cific projects for the betterment of jus- 
tice in their states and local communities. 


e Literature presenting the latest and best thinking on judicial administration problems; 

e Up to the minute information on progress of similar projects in other localities; 

e Expert assistance in your own planning and drafting, and; 

e Benefit of the experience of others in planning and executing campaigns for judicial reform. 


American Judicature Society 
1155 East Sixtieth Street, Chicago 37, Illinois 
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The Situation in 1959. Reprint of article 
in Lagging Justice, March, 1960, Annals of 
the American Academy of Political and Social 
Science. Demonstrates by statistics and charts 
the present delays in state and federal courts. 
(22 pp.) Printed. 


Judicial Salaries, Pensions, and Disability 
and Death Benefits in Selected States and the 
Federal Judicial System, by Warren M. Bal- 
lard, Professor of Law, Temple University. 
Julys15;7 1960.16 pp.) Mimeographed. 


Judicial Administration—1959. Survey of 
major developments throughout the country 
during the year, including general reform, 
judicial selection and compensation, judicial 
councils and judicial conferences, court in- 
tegration, administration and calendar con- 
gestion, pre-trial, rule-making, jurors and 
jury selection, and traffic courts and justices 
of the peace. January, 1960. (19 pp.) Printed. 


Jury Costs—1960 Supplement. Similar to 
1955 study. Fees paid by litigants for jury 
trials in selected trial courts of general juris- 
diction. Tabular study giving amounts charged 
to litigants and fees and expenses paid to 
jurors in the several states. August 15, 1960. 


(9 pp.) 


Survey of the Federal District Court, West- 
ern District of Pennsylvania (Pittsburgh). Re- 
quest of Administrative Office of United 
States Courts. Gives details as to jury selec- 
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tion, system of docketing, calendaring, pre- 
trial of cases, and court administration. In- 
cludes recommendations to speed trial of 
cases. 1960. Printed and distributed by Ad- 
ministrative Office of the United States Courts, 
Supreme Court Building, Washington, D.C. 


ARTICLES 


Lawyers 


“Is Divorce Reconciliation the Lawyer’s Problem?” 
by Marie W. Kargman. Women Lawyer’s Journal 
Winter Issue, 1960, pp. 7-13. (The lawyer does have 
responsibilities as a counselor in divorce actions and 
must obtain added professional training so he can 
accept them.) 

“The Lawyer as a Legislative Lobbyist,” by Robert 
Satter. Connecticut Bar Journal, March, 1960, pp. 
38-48. (Guide to lobbying techniques which have 
proved effective.) 

“Planning a Career at the Bar,” by John M. Harlan. 
Bar Bulletin, New York County Lawyers Association, 
March-April, 1960, pp. 181-186. 


Courts 


“Family Courts, A Symposium,” Tennessee Law 
Review, Spring, 1960. pp. 357-379. 

“What Is and Who Constitute the International 
Court of Justice,” by Allan L. Leonard. American 
Bar Association Journal, July, 1960, pp. 741-743. 


Procedure 


“Modernize Grand Juries,” Editorial. New Jersey 
Law Journal, July 21, 1960, p. 2. (Indicates circum- 
stances which impede effective operation of the grand 
jury.) 

“Apalachin:: New Light on a Novel Case,” by F. J. 
Cook. Nation, February 6, 1960, pp. 115-119. 

“A Judge Votes for the Jury,” by Bernard Botein. 
New York Times Magazine, September 11, 1960, pp. 
30, 142 and 147. (Justice Botein defends the American 
jury system.) 
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Please send to the address below: 


0 A six months’ free trial subscription. 


LJ A regular one year’s subscription. $2.00 enclosed. 


(1) An invitation to membership. I am: 
LJ a lawyer LJ] a judge 


( an interested layman. 


O) Literature, information and materials on the following subject: 


Name 


Address 


(year admitted to the bar= = 53) 





Zone State 


October, 1960 





New Members of 


the American 
Judwature Society 


KENTUCKY—Charles Mengel Allen, 
Charles H. Anderson, Jean L. Auxier, 
Ernest G. Baxter, James Goslee Becker, 
Viley O. Blackburn, William B. Buford, 
James S. Chenault, Paul C. Combs, 
Charles R. Coy, A. Robert Doll, Robert 


S. Dorsey, Frank J. Dougherty, Jr., 
Lloyd C. Emery, Francis T. Goheen, 
Robert Haddad, Robert P. Hobson, 


Henry D. Hopson, H. Solomon Horen, 
Gerald Kirven, H. Bemis Lawrence, Her- 
man E. Leick, Charles E. Lester, Rufus 
Lisle, Jerry A. Lloyd, John M. Lyttle, 
Harold R. Marquette, Earl F. Martin, 
Edwin G. Middleton, Harry B. Miller, 
James E. Moore, Richard E. Moorman, 
Adrian F. O’Bryan, Daniel K. O’Connell, 
T. E. O’Shaughnessy, Doran E. Perdue, 
Virgil F. Pryor, James N. Ravlin, Fred 
B. Redwine, Charles A. Robertson, 
William E. Rummage, Lyndon R. Schmid, 
Herbert D. Sledd, Ben D. Smith, John 
L. Smith, S. Russell Smith, Bruce Ste- 
phens, jr, Joe L. Travis, J. Wirt 
Turner, Jr., Robert E. Vick, Marlin M. 
Volz, Samuel R. Wells, Beverly White, 
Charles J. White, Charles A. Williams, 
Gladys C. Williams, Coleman Wright, 
Daniel J. Zutt 


MINNESOTA—Luther M. Bang, Donald 
T. Barbeau, Z. L. Begin, Erling Berg, 
John R. Bertie, David R. Brink, Albert 
B. Clarfield, Charles R. Coulter, Amos 
S. Deinard, Roger L. Dell, Edward J. 
Devitt, J. Kenneth De Werff, Joseph H. 
Dingle, Bernard Dinner, Arthur J. Don- 
nelly, Joseph J. Dudley, Robert R. 
Dunlap, Paul G. Fisch, Willis M. Forman, 
William A. Green, Peter F. Greiner, 
Armand W. Harris, Francis X. Helgesen, 
Victor J. Hermel, William E. Hottinger, 
Yale Kamisar, Fallon Kelly, Don E. 
Kennedy, George R. Kerr, Matthew J. 
Levitt, Leonard J. Keyes, Samuel Lip- 
schultz, Garfield E. Lovaas, Seth Lund- 
quist, John Craig McCarthy, John A. 
McHardy, Jr., Stanley N. Mortenson, 
Peter A. Moscatelli, Paul Q. O’Leary, 
E. E. Ranta, Joseph Robbie, Edward O. 
Serstock, Paul M. Smiler, Rolland L. 
Thorson, C. B. Upham, K. L. Wallace, 
Charles F. Wallander, Jr., Joe A. Walters, 
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Thos. P. Welch, Gerald G. Williams 
MISSISSIPPI—L. A. Watts 

NEW YORK—Chester H. King, Jr. 
PENNSYLVANIA—John A. Ward, III 


SOUTH CAROLINA—W. C. Boyd, Ed- 
ward D. Buckley, A. F. Burgess, John W. 
Crews, William A. Dallis, Thomas A. 
Evins, John Grimball, Edward A. Harter, 
Jr., Gedney M. Howe, Jr., Edwin W. 
Johnson, J. Davis Kerr, George Savage 
King, James L. Love, John L. McGowan, 
N. Welch Morrisette, Jr., W. Laurier 
O’Farrell, H. Fletcher Padget, Jr., Robert 
A. Patterson, Earle McGee Rice, A. T. 
Smythe, Jr., Robert L. Stoddard, E. 
Ellison Walker, William M. Wilson 


TTENNESSEE—John C. Stophel 


TEXAS—Roland H. Allen, Conde N. 
Anderson, U. Stanley Ardoin, Tom 
Arnold, William Buck Arnold, Price R. 
Ashton, Otto Atchley, J. Alston Atkins, 
Glenn Barber, William A. Barber, Jr., 
Thomas T. Barnhouse, T. A. Bath, John 
H. Baumgarten, Louis H. Beard, Pat 
Beard, Charles W. Bell, Everett O. Bell, 
Maxwell H. Bloomfield, Pat R. Bobo, 
Duncan Boeckman, Roland Boyd, Davis 
Bragg, Harry H. Brochstein, Earl Brown, 
Joseph A. Calamia, T. J. Caldwell, Jr., 
Wiley Caldwell, R. B. Cannon, Robert 
N. Carnahan, Dale S. Carpenter, Eugene 
Cavin, Jose Chacon, Joseph A. Chandler, 
Jim K. Choate, Art B. Clifton, Howell 
Cobb, Criss Cole, Kenneth M. Cole, Jr., 
William V. Counts, G. Ray Cox, Mrs. 
Phil Crane, Norman R. Crozier, yx; 
Robert E. Cunningham, Edith De Busk, 
O’Neal Dendy, Clifford S. Dillard, Fred 
R. Disheroon, C. C. Divine, C. W. Dun- 
can, Jr., Allan C. Durham, William R. 
Edwards, Jr., R. L. Elliott, Frank G. 
Evans, III, Robert A. Fanning, Miss Rae 
Ann Fichtner, Donald C. Fitch, Jr., 
Arthur L. Forbes, William P. Franklin, 
Lukin Gilliland, E. Ernest Goldstein, J. 
C. Goldston, Horace G. Goodrich, Louis 
W. Graves, Jr., Abraham A. Greenspan, 
Rupert N. Gresham, John D. Griggs, R. 
C. Grisham, Don Charles Grove, Thomas 
A. Guinane, Charles W. Hall, W. B. 
Handley, Arthur Harris, Jr., Robert O. 
Harris, W. R. Harris, William S. Harris, 
R. K. Harty, Jack W. Hawkins, Richard 
Haynes, John M. Hayre, Walton O. 
Head, William E. Heaner, Jr., John E. 
Heitler, Carl Hendrix, H. L. Hitchins, 
Jr., J. Manuel Hoppenstein, Hartman 
Hotz, Vester T. Hughes, Jr., Paul K. 
Hyde, Denny O. Ingram, Jr., J. Rupert 
Jackson, John C. Jackson, Leo Jaffe, 
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Overton C. Jefferson, Frank Jennings, 
Hubert D. Johnson, Ewing Jones, Richard 
F.. Kaufman, Bernard Kay, Leland B. 
Kee, E. A. Kelly, Keith F. Kelly, Edgar 
H. Keltner, Jr., John A. Kerr, Ted M. 
Kerr, David J. Kreager, D. D. Kultgen, 
Herbert H. Landau, LeRoy La Salle, 
A. Paul Leisner, Arthur C. Lesher, Jr., 
Sylvia S. Levy, James P. Linn, Joe 
R. Long, Wendell S. Loomis, J. 
C, Looney, L. Hamilton Lowe, Olan 
B. Lowrey, Hugh L. Lucas, John F. 
Maner, David C. Marcus, Donald M. 
Markle, Eli Mayfield, C. B. Maynard, 
Dudley D. McCalla, John T. McCul- 
lough, Charles E. McDonald, B. Thomas 
McElroy, Malcolm McGregor, James D. 
McKinney, Milton J. Mehl, Walter H. 
Mengden, Jr., Kleber C. Miller, Jr., 
George R. Milner, Jr., Elton M. Mont- 
gomery, Thomas W. Moore, Jr., R. Dean 
Moorhead, Jack C. Morgan, David E. 
Mulcahy, Benton Musslewhite, William 
M. Nathan, William B. Neely, Tom B. 
Newman, Jr., William Campbell New- 
man, H. Louis Nichols, Charles J. 
Norris, Gene V. Owen, Phillip E. Palmer, 
William N. Patman, W. B. Patterson, 
Perry S. Pearson, Sam W. Pettigrew, 
Nelson Phillips, Jr., Daniel Price, Les 
Procter, M. Edwin Prud’Homme, F. B. 
Pugsley, Glenn H. Ramey, Ben Ramsey, 
George Red, Trevor Rees-Jones, John L. 
Reeves, John C. Ridley, W. Douglas 
Riley, Jr., Earl Roberts, William C. 
Roche, Guy Rogers, Stella Rudersdorf, 
John W. Rutland, Jr., James P. Ryan, 
H. W. Sanders, James G. Sargent, A. R. 
Schwartz, B. E. Schwarzbach, Jr., Lee M. 
Sharrar, John Ben Shepperd, Moise H. 
Simon, Stanley C. Simon, Hudson Smart, 
John M. Smith, Murray G. Smyth, Robert 
B. Snell, Robert L. Sonfield, Jr., Adrian 
A. Spears, Sterling W. Steves, Maco 
Stewart, Ben H. Stone, Jr., Thomas P. 
Sullivan, Jr., James W. Summers, F. G. 
Swanson, Herman P. sEalleysa Acme) = 
Thomas, Jr., J. E. Thompson, John R. 
Thompson, John R. Trice, Garrett R. 
Tucker, Jr., Frederick R. Undritz, R. C. 
Vaughan, D. Richard Voges, P. B. 
Walker, J. Philip Wandel, Alto V. Wat- 
son, Jesse L. Webb, June R. Welch, Joel 
W. Westbrook, Richard S. Whitesell, Jr., 
J. Charles Whitfield, Jr., C. G. Whitten, 
Jarvis Wieser, Austin C. Wilson, Bed- 
ford S. Wynne, Barney T. Young, Trent 
H. Zeppa 


VIRGINIA—McDonald Wellford 


WASHINGTON-~Harrison K. Dano, 
Credric B. Hollenbeck, Ian R. Maclver 


TAIWAN—David Ding-Yu Chow 


ee 


THE AMERICAN JUDICATURE SOCIETY is a national legal organization founded in 


1913 to promote the efficient administration of justice. Since its inception the Society 


has fostered judicial reform by publication of the Journal, by distribution of literature to 


persons interested in judicial administration, by assistance to state and local professional 


and civic organizations engaged in specific judicial reform projects, and by independent 


research in the administration of justice. The Society is supported entirely by the dues 


received from its 17,500 members. Voting memberships are open to members of the bar; 


associate memberships are open to anyone interested in improving judicial administration. 


Dues are $10.00 per year, and individuals interested in membership should either contact 


a member of the board of directors listed on the inside front cover of the Journal, 


or write to the Society directly at 1155 East Sixtieth Street, Chicago 37, Illinois. 
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